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ABSTRACT 

The conundrum of fake news is like a wildfire which burn up the ground reality and often 

causes damages unimaginably in the society which is a pandemic throughout the world and 

India is not an exception to this. India though having various enactments to deal with media 

including fake news, while it comes to enforcement, the courts have to balance the 

fundamental right under Article 19 (1) (a) of the Indian Constitution and the rights of the 

victim of fake news in the march of law along with various lacunae in the statutes dealing 

with fake news. This article is an attempt to give a brief account of the hazardous nature 

of fake news, the translucent nature of laws to curb fake news in India and the grave 

inevitability of the Government to rethink to make more stringent laws in this regard.  

Keywords: Fake news, False information, Misinformation, Disinformation, Media laws. 

 

“Beware of false knowledge; it is more dangerous than ignorance” 

-- George Bernard Shaw 

 

I. INTRODUCTION 

Fake news is not an alien concept as it has its roots attached to time immemorial. According to 

Cambridge Dictionary, the term ‘fake news’ is defined as “false stories that appear to be news, 

spread on the internet or using other media, usually created to influence political views or as 

a joke3”. The concept of fake news consists of two aspects i.e., disinformation and 

misinformation. The former term ‘disinformation’ means the information that is false and 

deliberately created to harm a person, social group, or a country whereas the latter term 

‘misinformation’ means the information that is false but not created with the intention to cause 

harm4. 

At this juncture, it is important to understand the significance of Article 19 (1) (a) of the 

                                                      
1 Author is an Advocate at High Court of Madras, Chennai. 
2 Co-Author is an Advocate at High Court of Madras, Chennai. 
3Cambridge Advanced Learner’s Dictionary & Thesaurus, Cambridge University Press, (May. 28, 2020, 04:00 

PM), https://dictionary.cambridge.org/dictionary/english/fake-news. 
4Cherilyn Ireton & Julie Posetti, Journalism, Fake News & Disinformation, United Nations Educational, 

Scientific and Cultural Organization, (May. 26, 2020, 06.10 PM), https://en.unesco.org/fightfakenews. 

https://dictionary.cambridge.org/dictionary/english/fake-news
https://en.unesco.org/fightfakenews
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Constitution of India as it guarantees the right to freedom of speech and expression to all the 

citizens of India5.  The very right of speech and expression of thoughts & opinions, liberty to 

discuss, propagate ideas, pass information etc. in oral / written or any other form flows from 

this Article under the Constitution. Though the freedom of press is not expressly included in 

the Article 19 (1) (a), the freedom of press is also an integral part of Article 19(1) (a)6,  

In today’s digital world, social media plays a dominant role when it comes to disseminating 

information and exchanging thoughts. The world-famous messaging platform – Whatsapp 

facilitates in easy circulation of messages, and at the same time eases the spread of fake news. 

India has been stated to hold the largest market of Whatsapp as a huge number of users are 

from India7. The nation, against this background, has witnessed numerous issues with regard 

to the spread of false information. Also taking into consideration of the lacunae in enactments 

in the regulation of media in general, the prevailing situation has flared up the quandary of fake 

news. 

II. NATURE OF FAKE NEWS: 
The trend of fake news keeps evolving, from one subject to another, but one thing that always 

remains constant from the starting line is the character of “Gossip and storytelling” which is 

prevalent as the most critical character in the media and entertainment sector. News being an 

integral part of the Media and entertainment sector, the character of gossip and storytelling 

revolves around it irrespective of the subject of news. Therefore, be it the CAA issue8 or the 

famous JNU issue9, the realm of false information existed in every segment. 

The culture of fake news has been trending since social media platforms such as Facebook, 

Whatsapp, Twitter, and such others gained popularity across the globe to stay connected, 

exchange ideas and disseminate information. As, a matter of fact, India holds the world’s 

largest record of Facebook and YouTube users, with the social media community in the country 

growing at an astonishing 24 per cent year-on-year10.This makes us rethink the need to take in 

                                                      
5 INDIA CONST. art.19, cl.(1) (a). 
6 Brij Bhushan v. The State of Delhi, (1950) Supp SCR 245 (India). 
7 Prasid Banerjee, Whatsapp announces 2 billion users worldwide, Live Mint, (May. 18, 2020, 03:40 PM), 

https://www.livemint.com/technology/tech-news/whatsapp-announces-2-billion-users-worldwide-

11581516342061.html. 
8 Karan Choudhury & Neha Alawadhi, CAA protests:15,000 social media mediators fight to root out fake news, 

Business Standard (May. 17, 2020,  02:41 PM),  https://www.business-standard.com/article/companies/caa-

protests-15-000-social-media-mediators-fight-to-root-out-fake-news-119121601331_1.html. 
9 Arjun Sidharth, How misinformation is being used to undermine JNU students’ protest: Alt News compilation, 

Alt News (Apr., 29, 2020, 11:11 AM), https://www.altnews.in/how-misinformation-is-being-used-to-undermine-

jnu-students-protest-alt-news-compilation/. 
10Ashish Chhibbar, Singapore’s fake news act: Lessons for India, Manohar Parrikar Institute for Defence Studies 

and Analyses, (May. 26, 2020, 06:11 PM), https://idsa.in/idsacomments/singapore-fake-news-act-170519. 
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hand the issue of fake news.  

Today, not just in India but all across the world, there are millions of ‘fake news or misleading 

information’ cases that are being encountered every day in the cyberspace. However, India has 

more fake news than any other country in the world11 and this poses an emerging threat to 

India, as even the literate people are not spared from the menace of fake news. One such fake 

news which left its impact among every segment of Indians, was the false information of ‘Ten 

Rupee coin being banned12’. This fake news affected most traders, right from roadside 

shopkeepers to five-star hotel owners. It made a significant group of individuals to refuse the 

ten-rupee coin, believing it to be banned, though in reality it is still valid.  

The confusion regarding a mere ten-rupee coin is not all, that fake news has to offer. Likewise, 

fake news is also responsible for triggering the protests by the spread of distorted facts during 

the enactment of CAA and for worsening the situation during the JNU protest. Fake news 

promotes disharmony, enemity among different groups and public panic. And what’s more? It 

is also responsible for affecting voters’ in the decision-making process. 

The nature of fake news is that it necessarily hides certain facts and portrays another aspect of 

it; and the consumers/end users under such veil of false information gets confused with the real 

fact. Under such circumstances, casting a vote can also be easily influenced, affecting the 

decision-making process and it even assails the root of democracy. A recent survey of 2019 

showed that ‘88 percent of the first-time voters across India agreed that fake news was a real 

problem13, and is responsible for manipulating voters’ decisions.  

III. THE PANDEMIC FAKE NEWS: 
The conundrum of ‘COVID-19’ pandemic which has killed several people around the world, 

has also contributed to the realm of fake news. In Rajasthan, a health care worker was arrested 

for posting misleading data on the number of COVID-19 cases. This is just one instance; there 

are several other similar cases of fake news that have appeared in context of Covid-19. With 

respect to the rapid rise in Covid-19 fake news, Dr Tedros Adhanom Ghebreyesus, Director 

General of World Health Organization (WHO), recently stated “We are not just fighting an 

epidemic; we are fighting an infodemic. Fake news spreads faster and more easily than this 

                                                      
11 BI India Bureau, India has more fake news than any other country in the world: Survey, Business Insider, (May. 

26, 2020, 06:50 PM), https://www.businessinsider.in/india-has-more-fake-news-than-any-other-country-in-the-

world-survey/articleshow/67868418.cms. 
12 Gulam Jeelani, RBI says Rs 10 coin is valid, those refusing to accept may face legal action, Hindustan Times, 

(May. 28, 2020, 10:12 PM), https://www.hindustantimes.com/business-news/rs-10-coin-is-valid-use-it-freely-

says-rbi/story-NmJSkYK3ALym6uFetlV2SP.html. 
13Sanika Diwanji, Fake news in India-Statistics and facts, Statista, (May. 15, 2020, 02:47 PM), 

www.statista.com/topics/5846/fake-news-in-india/ 
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virus and is just as dangerous.” In order to curb fake news, several people have been arrested 

for initiating or circulating fake news. A recent tally by Agence France-Presse found that nearly 

100 people had been arrested in India on charges related to spreading misinformation about the 

corona virus14.  

As of January 2019, India has 310 million active social media users with a relatively poor 

penetration of 23 per cent15. This aspect gives us a clear hint of the need for revising the existing 

laws to combat fake news. 

IV. INDIAN LEGAL FRAMEWORK ON FAKE NEWS: 
(A) Indian Penal Code, 1860:  

Section 505 of the Indian Penal Code is the most common provision, which is invoked in order 

to register cases against the offenders who spread fake news and create public panic or 

disharmony. This section has a wider scope as it criminalizes any publication or circulation of 

rumors, statements or reports intended to create fear or alarm to the public, and which induces 

the commission of offence against the state or which hampers public tranquility. It also includes 

such publication which incite any class or community of persons to commit any offence against 

the other (505 (1)). In addition to the above, any publications or circulation of any statements 

or reports containing rumor or alarming news which is intended to create or promote enemity 

among different groups is also punishable under this section (505 (2)). 

Any contravention of this provision shall result in imprisonment which may extend to three 

years, or with fine, or both, except in cases where publications or circulation is intended to 

create or promote enemity are made in a place of worship. In such cases, where a place of 

worship is indulged, the term of imprisonment shall extend up to five years, or with fine, or 

both (505 (3))16. 

(B) Disaster Management Act, 2005: 

This Act can only be invoked in the situations of disaster management. Recently, after the 

Government of India declared the COVID-19 pandemic as a national disaster, the section 54 

of this act was invoked to address the issue of fake news. This provision criminalizes the 

circulation of false alarm or warning as to disaster, its severity or magnitude which leads to 

panic of public. Any person convicted under this section shall be punishable with an 

                                                      
14Bhavya Dore, Fake News, Real Arrests, Foreign Policy, (May. 21, 2020, 04.45 PM), 
https://foreignpolicy.com/2020/04/17/fake-news-real-arrests/ 
15 Ashish Chhibbar, supra note 8. 
16The Indian Penal Code, Act no. 45 of 1860, section 505. 
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imprisonment up to one year or fine17. A person from Tamil Nadu was booked under this 

section at an instance where he created panic among public by sending a video containing 47 

corona virus affected people being accommodated and treated at an apartment constructed by 

the Tamil Nadu slum clearance board18, which happened to be false. 

(C) Indian broadcasting foundation self-regulatory guidelines and ibf (code & 

certification) rules, 2011: 

These rules are approved and adopted by the Board of Indian Broadcasting Foundation to 

regulate all general entertainment, non-news and non-current affairs television channels 

operating in India.  

Under these norms, the provision pertaining to “Harm & Offence” mandates that a program 

shall not in any manner create public panic or unnecessary alarm, which is likely to encourage 

or incite the public to crime or lead to disorder or be offensive to public feeling.19 

Further the provision relating to “General Restrictions” mandates that a program shall not in 

any manner contravene the Constitution of India or the applicable Indian laws.20By reading 

this rule along with section 505 of Indian penal code, it is clear that any program which is likely 

to cause public mischief in any manner, shall not be published by the broadcaster. 

In case of any violation of the above norms by the broadcaster, a complaint shall be made by 

any person to the content auditor / Head of the Standard &practice department of the 

broadcasting service provider or directly to the Broadcasting content complaint council. If the 

council finds a broadcaster, violating the guidelines, it may direct to modify or withdraw such 

content, issue warning to be cautious in the future, direct to stop repeating particular episode 

of a programme, direct to avoid particular reference in a programme or to edit or modify the 

programme. The council also has the power to impose a penalty up to Rs.30,00,000/- and to 

order telecasting apology scroll21.  

(D) Code of Ethics & Broadcasting Standards and News Broadcasting Standards 

Regulation  

The News Broadcasters association (NBA) has framed the code of ethics and broadcasting 

                                                      
17 The Disaster Management Act, Act no.53 of 2005 (India), section 54. 
18Special Correspondent, COVID-19 scare: police invoking Disaster Management Act, The Hindu, (May. 26, 

2020, 11.19 AM), https://www.thehindu.com/news/cities/Madurai/covid-19-scare-police-invoking-disaster-

management-act-madurai/article31100436.ece. 
19Indian Broadcasting foundation (code and certification) rules, 2011, theme 6, rule 1. 
20Indian Broadcasting foundation (code and certification) rules, 2011, theme 7, rule 1. 
21 Indian Broadcasting foundation self –regulatory guidelines. 
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standards to regulate news and current affairs in television channels operating in India. To be 

more specific, ‘impartiality and objectivity in reporting’ are the core principles of self-

regulation given under the code of ethics22.  

In the event of violation of the above ethics any aggrieved person may file a complaint with 

the News Broadcasting Standards Authority (NBSA). If the authority finds the broadcaster 

guilty of any violation of the code of ethics and broadcasting standards, it may warn admonish, 

censure, express disapproval against any broadcaster, suspend/revoke the license, or may 

impose a fine of up to Rs.1,00,00023.  

(E) Norms of Journalist Conduct, Press Council Act, 1978 & Press Council 

(Procedure for Enquiry) Regulations, 1979: 

It is pertinent to note that the Norms of the Journalist conduct states that the press shall maintain 

accuracy and fairness in their publications24. The press shall acknowledge any mistakes or error 

in their publication and correct them promptly and shall express regrets for the same25. 

If any publication made is against the standards of journalistic ethics or public taste or in cases 

of professional misconduct by journalist or an editor of the newspaper, a complaint shall made 

to the press council of India under section 14 of the Press council act, 197826.The procedure 

for filing the complaint is provided under the Press council (Procedure for enquiry) regulations, 

197927. The Press Council Act empowers the Press Council to make observations in respect of 

conduct of any authority including Government, if considered necessary, for performance of 

its functions under the Act. It can warn, admonish or censure the newspaper, the news 

agency, the editor or the journalist or disapprove the conduct of the editor or the journalist in 

the event of any violations stated supra. In addition to the above mechanism, some newspapers 

like the Hindu have devised an in-house mechanism (Readers Editor) to sort out the grievance 

of the readers with respect to false news and veracity of the contents of the news item and it 

acts as an ombudsman/self-regulating mechanism in their establishment itself28. In the same 

way, the press council of India also, strongly advises the news media to be cautious against 

“paid news”29. 

                                                      
22 Code of ethics and broadcasting standards (India), principle 1. 
23 News Broadcasting standards regulation (India), regulation 7.1. 
24Norms of journalist conduct issued by the Press council of India, norm 1. 
25Norms of journalist conduct issued by the Press council of India, norm 9. 
26The Press council Act, Act no.37 of 1978 (India), section 14. 
27The Press council (Procedure for enquiry) regulations, 1979 (India). 
28 Readers Editor, The Hindu, (May. 30, 2020, 12:05 PM), https://www.thehindu.com/opinion/Readers-Editor/. 
29 PTI, Paid news dangerous for democracy: Press Council, The Economic Times, (May. 22, 2020, 09:15 

PM),https://economictimes.indiatimes.com/paid-news-dangerous-for-democracy-press-

council/articleshow/7169234.cms?from=mdr. 
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(F) Information Technology Act, 2000 & Information Technology (Intermediaries 

Guidelines) Rules, 2011: 

In the realm of cyberspace, there is a constant threat of crimes which did not exist few decades 

ago. In order to address the challenges pertaining to advancement of technology, this act has 

been designed.  

Section 3 (w) of the IT act, defines the term ‘intermediary’, according to which, any person 

who receives, stores or transmits any electronic record on behalf of another person or provides 

any service with respect to that record’ is said to be intermediary.30The term intermediary under 

this act is broad enough to include telecom service providers, network service providers, 

internet service providers, web-hosting service providers, search engines, online payment sites, 

online-auction sites, online-market places and cyber cafes under its definition. 

Interestingly, rule 3 of the Information Technology (Intermediaries guidelines) Rules, 2011, 

mandates an intermediary to publish the rules and regulations, privacy policy to the persons 

using their computer resource. These rules and regulations are supposed to inform the users not 

to host, display, upload, modify, publish, transmit, update or share any information that is 

grossly harmful, unlawful and something in violation to any law etc. In case of any fake news, 

false information or rumor being published or shared in the cyber space, an aggrieved person 

may file their complaint with the grievance officer notified by the respective intermediaries for 

that purpose31. 

In the recent case of Alakh Alok Srivastava Vs Union of India32 before a two bench Judge 

of the Honorable Supreme Court, the question of issuing direction to prevent fake and 

inaccurate reporting in electronic and social media was raised. Though the apex court was not 

inclined to give such a direction, it observed that “In particular, we expect the Media (print, 

electronic or social) to maintain a strong sense of responsibility and ensure that unverified 

news capable of causing panic is not disseminated. A daily bulletin by the Government of India 

through all media avenues including social media and forums to clear the doubts of people 

would be made active within a period of 24 hours as submitted by the Solicitor General of 

India. We do not intend to interfere with the free discussion about the pandemic, but direct the 

media refer to and publish the official version about the development (Para.21). 

This present case was filed to redress the grievance of the migrant labourers who started 

                                                      
30The Information Technology Act, Act no.21 of 2000 (India), section 3 (w). 
31The Information Technology (Intermediaries guidelines) Rules, 2011 (India), rule 3. 
32 Alakh Alok Srivastava v. Union of India, W.P. (Civil) No.468 of 2020, Supreme Court of India (Unreported). 
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walking hundreds of kilometers leaving their workplace towards their native places triggered 

by the false news that the lockdown would continue for another three months. The intensity of 

the fake news which spread was so high that it led to the death of several innocent migrant 

labourers. Though the court did not want to interfere with the free speech and discussion in the 

media, it is a hard truth that there is a grave need to revisit the existing mechanism to curb fake 

news as the menace of fake news can put the entire nation at perils.   

Thereafter even in Ashwini Kumar Upadhyay vs Union of India33, a direction to link the 

social media accounts with AADHAR, PAN or Voter ID card was sought to eradicate the 

menace of fake social media accounts and fake news. However, this direction was refused by 

the Delhi High Court, stating that, ‘linkage of AADHAR/PAN/VOTER ID details or any other 

identification proof with the social media accounts requires the framing of policies or 

amendment in existing laws by the central government’ (Para.6) and in absence of such 

framework, exercising such direction cannot be done by the Court. The impugned order was 

further challenged in the Supreme Court but it was immediately dismissed34.  

Though the direction of linkage of social media accounts with national identification cards may 

have assisted in weeding out fake accounts and curbing fake news up to certain extent, however 

as identified by the Delhi High Court, the limit of the judiciary is bound by the existing laws. 

This urges the legislatures to revise the current legal framework keeping in view of the rising 

problem of fake news. News aids us to stay alert and informative but due to the surge in false 

information, the very purpose of news seems to be dead. 

V. CONCLUSION: 
Indisputably, the Article 19 (1) (a) of the constitution of India guarantees every citizen the right 

to freedom of speech and expression but it cannot be misused, and it must be used frugally and 

subject to the reasonable restrictions under Article 19 (2).The framers of the constitution have 

inserted the Article with a noble intent but we can see that at various instances under the guise 

of exercising their fundamental right a lot of misleading information / fake news are being 

spread by the people. The constitution does not authorize any act of spreading rumours and 

fake news which adversely affect the public at large. 

Now coming to the regulation of fake news, India has enacted sufficient statutes and rules and 

has also established various statutory bodies to curb this social evil in almost all the media such 

                                                      
33 Ashwini Kumar Upadhyay v. Union of India, W.P.(C) No. 11394 of 2019, (Delhi. H.C) (Unreported). 
34 Ashwini Kumar Upadhyay v. Union of India, SLP (Civil) No.6218  of 2020, (Supreme Court of India) 

(Unreported). 
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as in print media, visual media & social media/cyberspace. Despite the above regulative 

actions, the spread of fake news/information is found commonly everywhere which clearly 

shows that the intensity of the punitive action given under the statutes/norms is inadequate. 

Another important aspect is lack of awareness among the public about the grievance redressal 

mechanisms under the existing laws which prohibit spread of fake news / false information. 

Therefore, the government by framing more stringent laws, creating awareness to the public 

and by exhorting the citizens to act responsibly before spreading any information can jointly 

crush the social evil of fake news in the society. 

***** 


