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ABSTRACT:  

Rape is a crime committed by men against women, which hampers the dignity of the women in the society. Men in the 

world commit the crime of Rape in a very brutal way for which the victim has to suffer for long duration or lifetime. 
There are so many families in the Indian society who still considers that the life of a person is over if she is a rape victim. 

An act of Rape can have several and dangerous consequences such as physical & mental harm, mental distress, severe 

depression etc. The detailed analysis of various laws related to rape will be given in the final research paper. The concept 
of rape came into existence in IPC because it is against morality of the person. To be a good human we have to be moral 

first. Morality consider as one of the important principle of life. The paper will discuss the various amendments of Rape 

laws under Indian Penal Code, 1860 and different Indian and Foreign cases of Rape. 
_________________________________________________________________________________________________ 

I. INTRODUCTION 

Rape is a type of sexual assault conducted against women in the form of sexual penetration without their 

consent. Rape has become an offence because it is against the moral and dignity of a woman. This crime is 

considered under the purview of malum se in. The term rape has originated from a Latin phrase known as 

rapere, which means to snatch or to grab. “In the 14th century scenario, the meaning of the word rapere means 

to seize or take away by force.”1 “In the Roman law, taking the women in a forceable manner is known as 

raptus.”2 “In medieval English law the term is referred to as sexual violation.”3 In the book called “Rape- A 

Natural History of Biological Bases of Sexual Coercion”, Randy Thomhill and Craig Palmer use the 

evolutionary biological process of rape to suggest recommendation to reduce the crime of rape in further future. 

The authors found out that evolved adaptation is the major cause of rape. The main reason they found out that 

rape is a crime related to the reproductive strategy of the women and that is why it is considered as a shocking 

crime to the victim.  

II. RAPE IN INDIA 

Rape was included in the Indian Penal Code in its original form since 1924.Rape is considered as the fourth 

most common crime against women. The National Crime Records Bureau, 20134 annual report states that 

24,923 rapes are committed across India out of which 24,470 are committed by those who are known to the 

                                                             
1 "Rape"-Merriam- Webster 
2 Keith Burges-Jackson, A Most Detestable Crime: New Philosophical Essays on Rape, Oxford University  Rape, New York, 1999 

p.no-16  
3 Corime J.Saunders, Rape and Ravishment in the Literature of Medieval England, Boydell & Brewer,2001,P.20 
4 National Crime Records Bureau 



www.ijlmh.com                                                               ©2018 IJLMH | Volume 1, Issue 3 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 2 

victims. 98% of the rapists are known to the victim. A large number of rape cases in India go unreported to the 

legitimate authority. “According the National Crime Bureau Report, 2015 statistics Madhya Pradesh has the 

highest number of rape reports among Indian States5 and Jodhpur has the highest per capita rate of rape reports 

in the cities.”6 As there has been inadequacy of Rape law in India and it has being proven a failure to safeguard 

the rights of the women and girl child. The inadequacy of Rape law in India has lead to major amendments. The 

first amendment took place after the case Tukaram v State of Maharashtra, which is known as the 1983 

amendment. 

In the previous provision, “sexual intercourse with a woman” has to happen to make the culprit liable under 

Section 375. However, after the amendment, the ambit is widened. It includes oral sex and attempt to rape. In 

the previous provision, were there was attempt to rape, the man was made liable under section-354.  It includes 

attempt to rape- Rape and attempt to rape. Prior to the amendments, whenever it is proved that the accused had 

forcibly laid the woman in order to rape but due to some intervention could not succeed, in those cases the court 

used to award penalty under Section 354. There was a petition filed by Sakshi, the NGO under Sakshi  vs Union 

Of India on 26 May, 2004 where the it questioned these reasoning and pleaded for the amendments to Section 

375. However, the 2013 amendments in section-375 the got amended.   

The primary section under the evidence Act used to be is  

Section 114-A7. Presumption as to absence of consent in certain prosecutions for rape.- In a prosecution for 

rape under clause 

 (a) or clause (b) or clause (c) or clause (d) or clause (e) or clause (g) or sub-section (2) of Section 376 of the 

Indian Penal Code (45 of 1860), where sexual intercourse by the accused is proved and the question is whether 

it was without the consent of the woman alleged to have been raped and she states in her evidence before the 

Court that she did not consent, the Court shall presume that she did not consent." 

The evidence and procedure used to be before the amendment and after the amendment is as follows. Earlier 

this Section enables a court to raise a presumption that the woman who was the victim of rape had not 

consented and that the offence was committed against her will. But, the court has to be satisfied that the 

woman’s testimony is reliable. Since there are generally no witnesses in most cases of rape, the primary 

evidence is that of the victim. The Supreme Court had in the 1950s ruled that a man can be convicted solely on 

the basis of the testimony of the victim, as long as her testimony is credible and believable. This was reiterated 

in the 1990s and in many cases in the 2000s. However, in determining whether to believe the evidence of the 

                                                             
5 "NCRB data shows 95% rape victims in India known to offenders; Madhya Pradesh tops the list".  
6 "NCRB Report: These 6 Indian cities have the highest rate of crimes against women".  
7 Indian Evidence Act 
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victim, courts often relied on stereotypes and rape-myths surrounding rape and rape victims. To assess the 

credibility of the victim, courts often relied on the “character” of the woman, assessing her past sexual behavior 

to determine whether she was a reliable witness. Stereotypes pertaining to what is a ‘good woman’ remain the 

primary consideration for police, prosecutors and judges to decide whether or not a victim’s claim of rape 

deserves reliance. Until 2003, the Indian Evidence Act permitted the defence to cross-examine the victim to 

show that she was of an “immoral character.” Medical evidence was also sought on this issue, leading to the 

intrusive “two-finger test” being conducted on all rape complainants, on the ground that the “test” would 

indicate whether a woman had had intercourse earlier (Whether the hymen is torn, and if so, if such tears are 

old or new are noted). Further the provision in the Evidence Act that permitted cross-examination of a victim to 

establish her “immoral character” was repealed in 2003, other provisions remained which permitted past sexual 

history to be invoked in a rape trial. These were repealed in 2013, establishing the principle that a prior sexual 

relationship with the accused or any other man is not relevant in rape prosecutions. 

Courts also often focussed on the behaviour of the survivor prior to, during and after the incident. Victim-

blaming tactics were used by the defence and approved of by courts. An oft-cited rape myth was that a woman 

will definitely resist an attack on her “chastity” and in the process will injure the man or incur injuries on her 

body. Consequently, courts often required evidence of physical resistance in order to believe the claim of non-

consent by the victim. Doctors in their medical examination noted these signs of injury and the lack of such 

injury was taken to imply consent. The Supreme Court since the 1990s repeatedly instructed courts not to seek 

resistance, noting that a woman may not resist for multiple reasons, including perceived danger to her life, fear 

etc. However, some courts including the Supreme Court in a few cases insisted on evidence of resistance, 

although the Indian Penal Code or the Indian Evidence Act did not require it. 

Amendments under Indian Evidence Act: 

1. A new section 53 A was inserted by the Criminal Law Amendment Act 2013 which deals with 

‘evidence of character or previous sexual experience’. As per this section, in a prosecution for an offence of 

rape, where the question of consent is in issue, evidence of the character of the victim or of such person’s 

previous sexual experience with any person shall not be relevant on the question of such consent or quality of 

consent. 

2. The existing section 114A was substituted by a new one stating that in a prosecution for rape under 

clauses (a) to (n) of section 376(2) IPC, where sexual intercourse by the accused is proved and the question is 

whether it was without the consent of the woman alleged to have been raped and such woman states in her 

evidence before the court that she did not consent, the court shall presume that she did not consent 
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III. CASE LAWS 

 Mukesh v State of NCT8 

This case is also known as Delhi Gang Rape and Nirbhaya Case. The incident took place on 16 December,2012 

at Munirka, Delhi. A 23 year girl, Jyoti Singh who was a paramedical student had gone to Select City Walk 

with his friend for watching a movie. While returning from the movie theater, they took a bus at Murika and she 

became the prey of six people. The girl was beaten, gang raped and tortured by six men in the private bus.  

After 11 days of the incident, the girl was transferred to Singapore hospital for emergency treatment but died 

due to severe injury. The incident took widespread coverage throughout India. The state and central 

government was blamed for lack of security for women. 

All the accused were arrested on the ground of sexual assault and murder. Ram singh died during the period of 

custody in Tihar Jail on 11 March, 2013.”  

Issue 

Whether the juvenile who have committed the offence would be given the same punishment as of the other 

offender or not? 

Judgment- 

The juvenile Mohammad Afroz was convicted of rape and murder and imprisoned for 3 years. On 13 March 

2014 Delhi High Court convicted all the accused persons under section-120B, section-365, section-366 read 

with section-120B, section-307, Section-376, section-302, section-377 of Indian Penal Code and gave death 

sentence to all the convicts. 

 Aftermath of the case 

“A judicial committee was set up to examine and take public suggestions from the public for the protection of 

women in the country. The committee got 80,000 suggestions from the public. The committee submitted a 

report, which stated that failures on the part of government and police were the root cause behind the crime 

against women. The criminal law amendment came on 2013, which had several new laws. There were six new 

fast-track court set up for the rape cases. The definition of Section-375 of IPC has become wide. The act had 

included acid attack, attempt to acid attack, sexual harassment, voyeurism, stalking as an offence under Indian 

Penal Code.” 

 

 

                                                             
8Mukesh versus State of NCT, (2013) 2 SCC 587 
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 State of Maharashtra v Madhukar Narayan Mardikar9 

Facts 

In this case, the respondent was a police officer who had legally gone to a hutment as a measure against the 

illicit trade in liquor. In the hutment shelter, the police officer demanded to have sexual intercourse with the 

Banubai who was present in the hutment.  On Banubai’s refusal, the police officer had force sexual intercourse 

with Banubai. Banubai complaint about the incident and on the issue a departmental enquiry was initiated 

against the respondent. The respondent contented Banubai was an unchaste woman and hence her evidence 

would be extremely unsafe to rely upon.” 

Issue 

Whether a woman of easy virtue can be examined on the evidence given or not. 

Judgment 

“The Supreme Court observed that: 

Even a woman of easy virtue is entitled to privacy and no one can invade her privacy as and when he likes. So 

also it is not open to any and every person to violate her person as and when he wishes. She is entitled to protect 

her person if there is an attempt to violate it against her wish. She is equally entitled to the protection of law. 

Therefore, merely because she is a woman of easy virtue, her evidence cannot be thrown overboard.” 

The court stated that a woman who lost her virginity prior or have alleged sexual intercourse has also a right to 

refuse to sexual intercourse with anyone. She is not a vulnerable object or prey for being sexually assaulted by 

anyone or everyone. Even if the woman has lost her virginity earlier, it cannot be a ground for force sexual 

intercourse by anyone or everyone. 

 Tukaram v State of Maharastra10 

Facts 

This was a special leave petition from Bombay High Court to Supreme Court of   India. 

This case is famously known as Mathura Rape Case. This case is an incident of custodial rape on 26 March 

1972. Mathura was an young orphan who stayed in a tribal village with his brothers. Mathura worked as a 

domestic helper with Nushi. Then, Nushi nephew Ashok wanted to marry Mathura but her brothers did not 

allowed for the marriage and went to the police station to file a complaint of kidnapping against Ashok. The 

police did the investigation and while returning home, two police officers raped Mathura. When the relatives of 

                                                             
9 State of Maharashtra versus Madhukar Narayan Mardikar, AIR 1991 SC 207 
10 Tukaram versus State of  Maharastra,1979 AIR 185 
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Mathura’s threaten to burn the police chowky, the two accused police man agreed to file a legal recording of 

evidence which is known as Panchnama. 

Issue 

Whether the two police officers held liable for the crime under Custody. 

Judgment 

The Supreme Court of India acquitted the accused policemen and stated that Mathura has not raised any voice 

and there are no visible marks on her body. The court stated that as Mathura was used to sex, she might have 

incited the police officer for intercourse. 

Aftermath  

The Second Criminal Law Amendment Act, 1983 made a statutory provision under section-114(A) of Indian 

Evidence Act. The statue stated that if the victim consent is not there for the sexual intercourse, then the court 

should presume that she did not have consent for rebuttable presumption.11 There were several changes in 

section-376, which made custodial rape as a punishable offence. 

FOREIGN CASE 

 State of New Jersey versus  Jesse Timmendequas12 

The defendant took her seven-year-old neighbor, Megan Kanka to his home to play with the puppy. Then, he 

took Megan into his room where he attempted sexual assault with her. Megan screamed and tried to escape 

from the defendant house. Then, defendant tried to strangle Megan with a belt and while she tried to escape but 

unfortunately, her head was hit with the dresser and she had severe bleeding. After, that defendant took several 

steps to escape Megan’s dead body. Megan’s parents called the police, after a long time when Megan did not 

returned home. The defendant led the police and Megan’s family into the wrong by giving false information.  

Issue 

Is the defendant liable for death penalty? 

Judgment 

“The Supreme Court of New Jerssey held Jesse Timmendequas guilty on the charges of kidnapping, sexual 

assault and murder. The court sentenced Timmendequas to death. When, the New Jersey legislation has 

abolished death penalty, Timmendequas sentence was commuted to life imprisonment.” 

Aftermath 

                                                             
11 Jaising “Slamming the doors of justice on women”. The Indian Express, Jan 20,1999 
12 State of New Jersey versus  Jesse Timmendequas,161 N.J. 515, 640 (1999) 
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The widespread incident in New Jersey led to the introduction of “ Megan’s Law”. “Megan’s Law states that 

the sex offender registry with a database tracked by the state, community notification of registered sex 

offenders moving into a neighborhood.”13 

 Coker v Georgia14 

Facts 

The defendant was already sentenced to murder, rape, kidnapping and assault in the prison, when he escaped 

from the prison. The defendant entered into the home of Allen and Elnita Carver and threaten the couple. The 

defendant raped Mrs.Caver and took her away from her home in Mr.Caver car. Then, Mr.Caver called up the 

police. The defendant was charged of rape and kidnapping. 

Issue 

Is death penalty for rape unconstitutional? 

Judgment 

“The 7-2 decision of the court held that death penalty for rape was a disportionate punishment. “The court 

observes that death penalty is excessive in his rigorousness and revocability.” 15 The punishment of death 

penalty for the rape of an adult woman is unconstitutional and disportionate under the Eighth amendment16 of 

the United States.” 

“The Eighth amendment of United States prohibits the central government for imposing excessive bail, fines 

and cruel and unusual punishments.” 

 Stephenson v State17 

Facts 

The defendant, Stephenson abducted a woman and raped her. During abduction, the woman found the 

opportunity to buy poison tablets and later she committed suicide by taking those tablets. The defendant took 

her to the hospital but later she died. 

Issue 

Is the Defendant liable for murder if death is caused through an intervening actor rendered irresponsible by the 

Defendant’s conduct? 

                                                             
13 McLarin, Kimberly J. "Trenton Races To Pass Bills On Sex Abuse", The New York Times, August 30, 1994. 
14 Coker versus Georgia, 433 U.S. 584,1977 
15 Coker v.Georgia.(n.d),Oyez. Retrieved February 17,2018,from https://www.oyez.org/cases/1976/75-5444  
16 Bill of Rights: Primary Documents of American History, Library of Congress.  
17 Stephenson versus State,22 Ill.205 Ind. 141 (1932) 
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Judgment 

It was held that, the woman whom the defendant abducted had taken poison due to the act of the defendant. The 

decision of the court holds that, merely creating conditions that make another person take their won life rises to 

the level of murder, where those conditions have the effect of making the victim mentally irresponsible for his 

own actions. 

IV. CRITICAL ANALYSIS 

The 2013 amendment was brought through an ordinance, as the parliament was not in session. The amendment 

was brought after the famous Delhi Gang Rape case which is also known as “Nirbhaya Case”18. Before, the 

amendment of 2013, the definition of rape was that, rape involves coercive sexual intercourse between a man 

and women. The primary condition of rape was that there must be commission of sexual intercourse between a 

man and women but it is not necessary that the situation will always remain the same. There are several other 

reasons for the commission of rape like the one where the consent of the woman is taken under the age of 16 

years. Section-375 exception 2 19states that- “Sexual intercourse or sexual acts by a man with his own wife, the 

wife not being under fifteen years of age, is not rape.” This can be considered as a major criticism of Section-

375 after the 2013 amendment. A married woman is also a human being and she exists with the right to life and 

personal liberty. The commission of rape against a married woman is against the dignity of the woman and she 

loses the right of life and personal liberty. This exception can be considered as a black mark in the statue of 

rape. The origin of the word rape is derived from a Latin word rapio, which means to ‘control the women 

without the consent’. It clearly means that forcible attack irrespective of husband or wife. The main aim of 

section-375 is to protect the women from heinous crime but the exception has been a contradictory statement to 

the definition of rape. The legislation can be considered as arbitrary by nature. The legislation is still not clear 

that whether marital rape is under the purview of rape or not. Laws should be made in a rapid speed for marital 

rape. 

The truth of the offence of rape-20 

1- An estimate of 500,000 women is sexually assaulted every year. 

2- 45% of the rapists are under the influence of alcohol and drugs. 

3- Only 16% of the rape are reported to the consult authority. 

4- 98% of the rape victims will never see their attackers convicted or imprisoned. 

                                                             
18 (2013)2 SCC 587  
19 Indian Penal Code,1860 
20 Sexual Assault Service and www.sexualdeviancy.com 
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V. CONCLUSION 

India is a diverse country with rich culture, diversity in religion, beautiful scenic beauty etc. However, there are 

certain crimes which happen in the country, and make the public shock. The Nirbhaya incident is a great 

example set for everyone in the country. The rapist also has a mother, sister in their own house but while 

carrying about other women in the society, they forget humanity in their life. The government should also take 

major steps and stringent the laws to avoid such crime against women.  
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