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ABSTRACT:  The State of Jammu and Kashmir occupies a unique position in India by way of it being the only State to 

negotiate its terms of accession to the Indian Territory. This special status has also been conferred on the State 

Constitutionally by way of Art. 370, and has to a wide extent been responsible for mounting contentions between the 

Centre and the State.  

In recent times, the debate around the special status of the State has garnered swelling public attention in light of the 

various petitions filed in the Supreme Court, regarding the constitutional validity of Art. 370 and Art. 35A of the Indian 

Constitution. The question that formed the mainstay of this article was the question of permanency or transitional nature 

of Art. 370 and whether Art. 35A violates rights of citizens of India as enshrined in the Indian Constitution. The 

conclusion that has been reached with respect to both these aspects is regrettably, in the affirmative. 

To appreciate the question of constitutional validity of both these provisions, it is essential to understand the historical 

events that led to the introduction of these articles in the first instance, along with legal arguments that provide 

explanations as to the wisdom and irrationality of their inclusion. This research article provides an outline for the same 

and attempts at providing a clearer presentation of the legality of the provisions themselves. 

_________________________________________________________________________________________________ 

I. INTRODUCTION 

The State of Jammu and Kashmir enjoys a privileged position as compared to other States in India, by way of 

presence of Art. 370 in the Constitution of India. This has been principally responsible for emergence of the 

complicated state of affairs in the valley. The insertion of Art. 370 in the Indian Constitution has resulted in 

opening of a Pandora’s Box, with the President assuming great degree of powers, blurring of separation of 

powers and violation of the Constitution itself that is an outcome of Presidential Orders passed by way of 

seemingly unrestricted powers conferred on the President under Art. 370.  

The present petition pending before the Apex Court challenge the special status of the State of Jammu & 

Kashmir, along with raising contentions of constitutional validity of Art. 35 A of the Constitution on grounds of 

providing special privileges to the permanent residents of the State and providing for differential treatment of 

women from men of the permanent residents themselves, thereby violating the principle and fundamental right 

of equality. 

II. ART. 370: A HISTORICAL VIEW 

In spite of being a part of the Sovereign territory of India, the state of Jammu and Kashmir occupies a unique  
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and peculiar position in the Constitution of India.1 The same can be traced to accession of the State of Jammu 

and Kashmir to India, which was subject to the terms as provided in the Instrument of Accession.  

While on one hand, the accession of all other Princely States to India was absolute by way of making the 

Constitution of India fully operative in their respective States, the State of Jammu and Kashmir was the only 

one that chose to act differently and adopted a different method for their integration to India, isolating it from 

the national mainstream. 

Hence, internal sovereignty over the Valley remained with the ruler at the time as provided by the Instrument of 

Accession,2 which has even been recognized by Supreme Court of India. 3 Further, under Clause 7 of the 

Instrument, the State of Jammu and Kashmir reserved its right of acceptance of the Constitution of India and 

eventually chose to be governed by the Jammu and Kashmir Act, 1939.4  

A middle ground was reached between the political representatives of Jammu and Kashmir and the Indian 

Government, whereby draft Art. 306A was introduced in the Constituent Assembly and thereafter added in the 

Constitution in the form of Art. 370, under Part XXI, which deals with Temporary, Transitional and Special 

Provisions. By way of the draft article, the Government of India was left with having legislative and jurisdiction 

authority only on matters of External Affairs, Defence and Communications.5  

In spite of facing strong opposition from Dr. B.R. Ambedkar, the architect of the Indian Constitution, and also 

being a unique provision only to the State, Art. 370 was inserted in the Constitutional framework. The rationale 

behind the same was that the State was yet not ripe enough to be completely integrated into the Indian State like 

other Princely States.6 This was the beginning of the complicated state of affairs that were to follow in the 

future, creating complications and confusion for both the State of Jammu and Kashmir and India itself 

III.  THE DEBATE REVOLVING AROUND ART. 370 

The controversies and doubts surrounding Art. 370 are several and this section seeks to highlight the same. 

Firstly, the inclusion of the Articles under ‘Temporary, Transitional and Special Provisions’ has been the 

subject of controversy. While, a bare and surface understanding of the Constitution would lead one to presume 

that the Article itself is one which is temporary and transitional, the temporary nature of the Article arises 

simply because the power to finalize the constitutional relationship between the State and the Indian Union has  

                                                             
1 M.P. JAIN, INDIAN CONSTITUTIONAL LAW, 784, 2006. 
2 Instrument of Accession of Jammu and Kashmir State, Clause 8, 1947.  
3 Prem Nath Kaul v. State of Jammu and Kashmir, AIR 1959 SC 749; see also Rehman Shagoo v. State of Jammu and Kashmir, AIR 

1960 SCI. 
4 A.S. Anand, The Constitution of Jammu and Kashmir Its Development and Comments, 111, (6th ed. 2010). 
5 Id, at 100.  
6 Constituent Assembly Debates, 422-425, Vol. X, No. 10, Oct 1949. 
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been vested in the Constituent Assembly of Jammu and Kashmir.7 

The temporary provision under no circumstance indicates that the Article can be abrogated, modified or 

replaced unilaterally. This power of modification of Art. 370 or any other article in the Indian Constitution are 

subject solely to the decisions taken by Constituent Assembly of Kashmir, if the same are to be applied to 

Jammu and Kashmir. Hence, even though the Article is placed under the Part of temporary provisions in 

practicality it cannot be replaced unless so decided by the Constituent Assembly of Kashmir, tying the hands of 

the Parliament. Therefore, in essence Art. 370 has transformed into a permanent feature of the Constitution, 

though the same was never proposed or intended.8 

Further, even though the President has the power to declare the present article to be inoperative or to remain 

operative subject to certain modifications and exceptions, the same requires recommendation of the Constituent 

Assemble of the State. However, the Constituent Assembly exists no more, Art. 370(3) is no longer practically 

operative. Hence, Art. 370 can be amended only by way of procedure established under Art. 368. 

However, the application of such an amendment to the State of Jammu and Kashmir is debatable and largely 

inapplicable as any amendment to the Constitution of India is inapplicable to Jammu and Kashmir unless 

extended by Presidential order under Art. 370(1), which involves ‘concurrence of’ or ‘consultation with’ the 

State Government. 9 Hence, Art. 370 cannot be amended unless so agreed by the State Government of Jammu 

and Kashmir, which is a bleak prospect. 

Secondly, the power of the President under Art. 370 to amend the Constitution in its application to the State of 

Jammu and Kashmir is not curtailed by Art. 368.10 The power granted to the President to ‘modify’ or make 

such exceptions to the provisions of the Indian Constitution when applying to the State of Jammu and Kashmir 

as mentioned under Art. 370(1)(d) has been held to be given the widest amplitude, including the power to 

enlarge or add to an existing provision, or to abrogate it.11 The word is not to be used in a narrow sense and is 

not confined to minor alterations.12 

The President’s power to amend the provisions of Constitution in their application to Jammu and Kashmir is 

subject to condition of such amendments being consistent with basic structure and framework of the 

Constitution and hence in this aspect, attracts the same restrictions imposed on Art. 368. Further, the President 

has no power to in any way amend or modify the Constitutional provisions and any modification made by the 

                                                             
7 8 DURGA DAS BASU, COMMENTARY ON THE CONSTITUTION OF INDIA, 11382, 2011. 
8 State Bank of India v. Santosh Gupta, (2017) 2 SCC 538. 
9 The Constitution (Application to J &K) Order, 1950. 
10 Sampat v. State of Jammu and Kashmir, AIR 1970 SC 118.  
11 Puranlal Lakhanpal v. President of India, AIR 1961 SC 1519; see also Sant Singh v. State of Jammu and Kashmir, AIR 1959 J&K 
35.  
12 Id. 
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President in its application to Jammu and Kashmir is restricted to the State and makes no textual change in the 

letter of the Constitution. 

However, the insertion of Art. 35A in the Indian Constitution via the Presidential order in 1954 is an instance of 

abuse of powers conferred on the President under Art. 370. The following section will discuss Art. 35A in 

detail, giving various reasons for its invalidity and unconstitutionality. 

IV.  ART. 35A: CONSTITUTIONAL VALIDITY OF THE PROVISION 

The controversy surrounding Art. 35A has only recently garnered national attention, when the NGO, ‘We the 

Citizens’ filed a Public Interest Litigation before the Supreme Court in 2014 challenging the constitutional 

validity of the same. More recently, a petition was filed by Charu Wali Khanna and Seema Razdan Bhargav in 

May 2017, challenging the discriminatory State laws that have termed her to be a non-permanent resident as she 

had married a non-state subject. The latest petition filed before the Apex Court in August 2018 has been by Mr. 

Ashwini Kumar Upadhyay, a BJP leader, who has challenged the legal validity of Art. 35A on grounds of 

arbitrariness and violation of fundamental rights. 

All these petitions raise crucial questions regarding the constitutional validity of Art. 35A. The reasons for the 

Article being unconstitutional are two-fold. Firstly, Art. 35A was inserted in the Constitution through a 

Presidential Order, ‘The Constitution (Application to Jammu and Kashmir) Order, 1954’, which is essentially 

an amendment in the Constitution. The procedure for amending the Constitution is laid down under Art. 368 of 

the Constitution, which was totally disregarded for in the present case.  

Art. 35A was inserted in the Constitution by means of exclusive exercise of executive’s power, by total 

isolation of the Parliament thereby not only violating the constitutional procedure laid down for amending the 

Constitution, but also violating the principle of separation of powers.  

Further, it cannot be argued that the insertion of the Article in the Constitution is valid by citing Art. 370(1)(d) 

which confers power on the President to make amendments in the provisions of the Constitution in their 

application to the State of Jammu and Kashmir. The power conferred under this Article is merely restricted to 

modifying or amending the Constitutional provisions in their application to Jammu and Kashmir and does not 

include an amendment in the Constitution itself by the President which is applicable to the whole of India. The 

power conferred on the President is to merely tweak Constitutional provisions, if necessary, in their application 

to Jammu and Kashmir and not to insert amendments of a permanent nature. 

Secondly, any modification or amendment brought about the president in the Constitution in its application to 

the State of Jammu and Kashmir has to be consistent with the Basic Structure and Framework of the 

Constitution, which is lacking in the present case. The provisions of Art 35A give special rights to the 



www.ijlmh.com                                                               ©2018 IJLMH | Volume 1, Issue 3 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 5 

permanent resident of the State, by giving them special privileges. These special privileges can be on subjects 

of employment with the State Government, acquisition of immovable property in the State, settlement in the 

State or scholarships that the State Government may provide.13 This special treatment is a blatant violation of 

Art. 14, which ensures equal treatment of all people by the State.  

Additionally, even within the State of Jammu and Kashmir the state subjects are victims of differential 

treatment, where women who marry non-state subjects lose their status of permanent residents, thereby 

preventing them and their children from inheriting ancestral or self-acquired property located in the State. 

Although, the Jammu and Kashmir High Court has passed a judgement14 contrary to the same, and held that 

that women who marry outside the State would retain their status of Permanent Residents of the State, the State 

Government did not issue the “mandatory notification” on the judgement delivered by the High Court. 

Therefore, the judgement has little or no practical implementation, thereby discriminating against women.  

Hence, Art 35A is not only unconstitutional on the grounds of violation of fundamental rights, but also invalid 

due to the erroneous procedure adapted at the time of its insertion and therefore should be declared invalid in 

law. 

V. CONCLUSION 

The debate revolving around Art. 370 and Art. 35A are several in number and complicated in nature, affecting 

not only the people of Jammu and Kashmir, but people of the rest of India. The State of Jammu and Kashmir 

has too long been alienated from the national politics and development, hampering its developmental activities 

and also leading to continued delay of the process of national integration. 

Mere passage of time does not imply permanency of a legal provision, and the same argument cannot be 

considered for validating Art.35A of the Constitution. The provisions should be analysed as a pure question of 

law, free from political and social pressures. In the opinion of the researcher, the Article is not only 

unconstitutional, but its insertion in the Constitution is itself erroneous, showing absolute disregard for 

constitutional procedure for amending the Constitution. 

Even if the argument that Art.35A positively discriminates in favour of inhabitants of Jammu and Kashmir by 

restricting outsiders from buying land or obtaining a scholarship is accepted, the fact remains that the Article 

discriminates women from men and hence violates the fundamental right to equality. Therefore, in the 

viewpoint of the researcher, the Article should be declared unconstitutional and invalid, to put an end to 

discrimination faced by outsiders and women within Jammu and Kashmir, which will facilitate the process of 

                                                             
13 INDIA CONST, Art. 35A, 1950. 
14 State of Jammu and Kashmir v. Dr. Susheela Sawhney, AIR 2003 J K 83.  
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national integration of Jammu and Kashmir into the Indian Union and establish the rule of law in its entirety in 

the State.  
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