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With The main object of arrest and detention of the denounced individual is principally to verify his appearance 

at the time of trail and to guarantee that on the off chance that he is discovered blameworthy he should be 

available to get the sentence. If the presence at the trial reasonably guaranteed otherwise than by the arrest and 

detention, than it will be unjust and unfair to deprive the accused of his liberty during the pendency of the 

criminal proceedings against him. The provisions in regards to the arrival of the charged individual on 

safeguard are gone for guaranteeing the nearness of blamed at his preliminary however without irrationally and 

outlandishly meddling with his freedom. There is no definition of bail in this code, but yes the bailable offence 

and non bailable offence is defined under sec 2a
1
.  

I. BAIL IN CASE OF NON-BAILABLE OFFENCE 

There are some provisions for bail in case of non bailable offence is laid down under section 437 of the code. 

This section provided the power to the court and the police officer to release an accused on bail in any non 

bailable case, Police can give bail for non bailable offence, unless the accused has been gullity of an offence 

punishable with death or imprisonment for life.  There are some provisions for bail indeed if the offense is 

punishable with death or imprisonment for life. If a person under the age of 16 years or if a accused is woman 

or if an accused is a sick or infirm person can be released on bail even if the office in charge with death. If in 

the trail a person appears in the course of the trail that he or she is not guilty of the offense, than he or she can 

be immedieately released on bail regarding further investigation
2
. 

The same also be done after the conclusion of the case or trial and before judgement is given by the court, if 

accused is believed not to be guilty of a non bailable offence. For the safeguard, the section also provide for 

review of the judgement by the court which has released the accused on bail. Under this section the power of 

magistrate can’t be treated at par with the powers of high courts and session courts under section 439. Concede 

of safeguard is the standard and its refusal is an exemption. Be that as it may, while giving it the Court must be 

fulfilled that the request to be passed is in light of a legitimate concern for equity. (Mazahar Ali v. State, 1982 

CrLJ 1223, 1225 (J&K)  
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II. ANTICIPATORY BAIL: SECTION 438 

Anticipatory bail means bail before the arrest. Anticipatory bail means bail can be applied before the court if 

the person have any chances to arrest than the person can apply for the anticipatory bail. Any person who 

apprehends arrest under a non bailable offence in india may apply for the anticipatory bail under section 438 of 

the CRPC. It is also the  bail only but before arrest, a arrested person can’t apply for anticipatory bail. He would 

have to file for  a regular bail only. The word anticipatory bail can’t be found in section 438 not in its marginal 

note. In fact, anticipatory bail is a minomer. When a court approve the anticipatory bail, the person shall be 

released on bail
3
. 

The legislature in its wisdom incorporated this provision for grant of bail to a person apprehending arrest is to 

prevent disgrace of being jailed or remaining in custody before he can be released on bail. The old code of 

criminal procedure did not have any provision for the same and the lawmakers realized that false and frivolous 

cases are filed against some people and such persons have to necessarily be arrested before they could seek bail. 

Thus a mechanism for preventing undue harassment and disgrace from arrest and detention was devised. 

In the landmark Gurubaksh Singh Sibbia case, the apex court opined that “It is conceptualized on the idea of 

protecting personal liberty guaranteed under the Constitution of India”. This said, it is a discretionary power 

and is not a matter of right. The court would use the discretion according to the facts and circumstances of the 

case and under stipulated guidelines.
4
 

III. CANCELLATION OF BAIL 

Rejection of Bail is different from the cancellation of bail. (Aslam Desai v. State of Maharashtra, 1992 AIR 

SCW 2621)  

The Code of Criminal Procedure, 1973 contains two provsion for wiping out of Bail. The first is set down in 

Section 437(5) and the other in area 439(2). As per Section 437(5) "any court which has discharged an 

individual on safeguard under sub-section (1) or sub-area (2) of Section 437, may on the off chance that it 

thinks about it fundamental so to direct such individual to be captured, and focused on guardianship". Along 

these lines under this segment a Magistrate does not have an power to cancel bail conceded by a police office.  

For crossing out of safeguard in such circumstance power of the High Court or the Court of Session under 

Section 439(2) should be summoned. Area 439(2) sets out that a High Court or a Court of Session may 
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coordinate that any individual who has been discharged on safeguard under this section be captured and submit 

him to guardianship. In this manner the power given to the High Court and court of Session is wide. 

IV. BOND OF ACCUSED AND SURETIES. 

 Before any person is released on bail or released on his own bond, a bond for such sum of money as the 

police officer or Court, as the case may be, thinks sufficient shall be executed by such person, and, when he 

is released on bail, by one or more sufficient sureties conditioned that such person shall attend at the time 

and place mentioned in the bond, and shall continue so to attend until otherwise directed by the police officer 

or Court, as the case may be. 

 Where any condition is imposed for the release of any person on bail, the bond shall also contain that 

condition. 

 If the case so requires, the bond shall also bind the person released on bail to appear when called upon at 

the High Court, Court of Session or other Court to answer the charge. 

 For the purpose of determining whether the sureties are fit or sufficient, the Court may accept affidavits 

in proof of the facts contained therein relating to the sufficiency or fitness of the sureties, or, if it considers 

necessary, may either hold an inquiry itself or cause an inquiry to be made by a Magistrate subordinate to the 

Court, as to such sufficiency of fitness 

Steps for getting bail 

 Arrest of persons 

 Immediately contract friends and relatives 

 Contact bail agency near to jain for bail assistance 

 Bail Bond real estate agency 

 Documents are to reviewed and signed by friends and family 

 Defendant released 

 

 


