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Abstract The main aim here is to show connectivity between human rights and Intellectual property rights in 

national as well as international law arena. These two subjects’ i.e. human rights and intellectual property are 

two separate areas and their relation is likely to examine for several reasons. First reason is the effect of 

intellectual property rights on human rights which are right to health, etc. Second reason is about the 

importance of intellectual property rights due to which scope of human rights are clarified. So the main aim of 

this article is to examine provisions of already existing knowledge which are given in treaties of human rights. 

Further, this article also analyzes the effect of already existing intellectual property rights on the human rights 

and vice-versa.  
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_________________________________________________________________________________________________ 

I. INTRODUCTION: CONFLICT OR CO-EXISTENCE 

There were two bodies of law i.e. Intellectual Property and Human Rights which were at one time strangers to 

each other but now increasingly they have become intimate fellows. For almost two decades, these two subjects 

were developing in solitariness from one another. Recently in last 2-3 years, activities setting international 

standards have started to plan precedent unmapped divergence between Human Rights on one side and 

Intellectual property law on the other side.  

In the recent times it was recognized that these two subjects i.e. human rights and intellectual property are 

related to one another. According to first view, law of IPR violates several areas of law of human rights, 

particularly, the cultural, economic and social rights1. Then according to second view, both the Human Rights 

law and Intellectual Property Law can exist together with each other. So there were two different views to the 

intellectual property-human rights intersection. These two views are based upon distinctive footing and they 

also provide different guidelines about how to construe the obligations and rights of the private parties as well 

as the nation states. 

                                                             
1. See Theodor Meron, 76 AM, J. INT’L L. 754 (1982). 

 

http://www.thesaurus.com/browse/solitariness
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In view of the first approach, there is a fundamental conflict2 between intellectual property and human rights. 

The main foundation of this approach is to see the regulating authority of human rights law upon the intellectual 

property law in those areas where there is mandatory treaty obligation conflict3. 

In view of the second approach, the interface between intellectual property right and human rights recognizes 

both the areas of law which are connected with the same question of fundamental nature. According to this 

view, these two subjects’ i.e. intellectual property law and human rights are cooperative to each other but 

mostly they contradict between access on one side and incentives on the other side4. 

Well before examining further the significance of these two approaches for designing the intersection between 

intellectual property-human rights, it is firstly necessary to take a step back to analyze how solitaries these two 

international law areas are from one another and what is the main reason for this solitariness. 

II. INTELLECTUAL PROPERTY – HUMAN RIGHTS REGIME  

The reason behind why human rights and intellectual property have remained unknown to each other is still a 

mystery. However, the 1948 Universal Declaration of Human Rights – which is a fundamental document of 

human right’s law –provides protection to the “material and moral interests” of the authors in their “artistic, 

literary or scientific productions”. Meanwhile in the middle of 1960s, a related clause was inserted in the 

International Covenant on Economic, Social and Cultural Rights i.e. ICESCR. This ICESCR is been ratified by 

almost 150 nations5. But if we see, intellectual property has remained a regulating backwater in the chapel of 

human rights, many treaty bodies, commentators and experts have also ignored it.  

Further, there was no mention of human rights in the various treaties of intellectual property which are- Berne 

and Paris Convention and also no reference was given in most recent agreement i.e. TRIPs Agreement 6. 

However, the protections offered by these treaties to inventors and authors are referred as “rights”7.  

                                                             
2. Intellectual Property Rights and Human Rights, Res. 2000/7 (it states that there is a potential or real contradiction between 

the realization of cultural, social and economic rights and the TRIPS Agreement.) 

3. Emphasizes the importance of obligations of human rights over agreements and economic policies. 

4. Intellectual Property Rights and Human Rights: Report of the Secretary-General.  Impact of TRIPS Agreement on Human 

Rights: Report of the High Commissioner.  

5. International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16, 1966. As of October 2003, ICESCR has 

147 states as parties; out of these 111 states were also members of WTO. See Status of Ratifications of the Principal International 

Human Rights Treaties. 

6. TRIPS Agreement, April 15, 1994; Paris Convention for the Protection of Industrial Property, March 20, 1883; Berne 

Convention for the Protection of Literary and Artistic Works, September 9, 1886. 

7. See TRIPS Agreement which recognizes intellectual property rights as private rights. 
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Now the main question that arises here is what is the main reason for jurisprudential separation between these 

two bodies of law?  The main reason is that both these bodies of law are engrossed with many issues and 

neither of them sees the other subject as either helping or alarming its area of influence or its opportunities. 

At the time of Second World War, the main point of interest for the community of human rights was to codify 

and elaborate the legal norms and to magnify the controlling mechanism8. Due to this ongoing process, there 

was a defacto separation of human rights into different categories, which ranges from compelling norms, to 

political and civil rights, to cultural, economic and social rights9. Of all these categories, the least customary 

and least developed category was cultural, economic and social rights that has gained momentous 

jurisprudential attention in last few years10. 

As regards to the protection of intellectual property, the main focus point for advocates are bifold: firstly, there 

was a vast increase of rights as well as subject matters through regular revisions to the Paris, Berne and other 

important conventions, and secondly, there was a formulation of connectivity between trade and intellectual 

property11. But, very less was added by human rights to these two points. Moreover, human rights neither 

administered an important nor a requisite validation for that intellectual property patent which are state-granted 

as well as strong. Further, human rights also do not act as powerful check on the intellectual property law 

enlargement. 

III. APPROACHES OF HUMAN RIGHTS TO INTELLECTUAL PROPERTY PROTECTION  

Intellectual Property law was firstly recognized by the community of human rights. There were two important 

events due to which intellectual property was to be placed on the plan for the lawmaking of human rights. The 

first important event put insistence on the rights of the traditional peoples12 provided their rights are being 

neglected. The second event was the effect of connecting of the trade and intellectual property through the 

TRIPs Agreement13. In essence, both these events provide the deficiencies of the intellectual property law from 

human rights context14.  

 TRADITIONAL KNOWLEDGE AND INDIGENOUS PEOPLE’S RIGHTS 

                                                             
8. See Forum Shopping for Human Rights (1999) which discuss the emergence of system of Human Rights and its controlling 

mechanisms. 

9. See Theodor Meron, 76 AM, J. INT’L L. 754 (1982). 

10. See The International Covenant On Cultural, Social and Economic Rights (1995).  

11. See TRIPS Agreement. 

12. See infra Part III.A. 

13. See infra Part III.B. 

14. See The TRIPS Agreement and New Dynamics of International Intellectual Property Lawmaking. 
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In the starting of 1990s, the machinery of the U.N. human rights started devoting magnificent diligence to the 

rights of the traditional communities15. These people demanded many claims from states such as recognition 

rights and authority upon their culture, including biodiversity related traditional knowledge, agriculture and 

medicines. If we see from the point of intellectual property, a large part of this traditional knowledge was 

considered as public domain for two reasons. Firstly, as it does not fulfill criteria of subject matter for 

protection. Secondly, the private ownership rules16 were not created by the indigenous communities. If we treat 

this traditional knowledge as un-owned then intellectual property law will make this knowledge applicable for 

the outsider’s exploitation. However, this knowledge has been used by many outsiders for downstream 

innovations as an upstream input. But these downstream innovations were prioritized by copyrights, patents as 

well as plant breeders’ rights17. But indigenous communities rarely get the benefit of those innovations. 

To close this hole, U.N. human rights bodies require the help of Intellectual property law by coordinating a 

working group and guidelines and principles for the better preservation of the indigenous people’s heritage. 

Furthermore, all these documents accept a doubtful view to the protection of intellectual property. On one side, 

these documents compel states for the protection of traditional knowledge with the help of legal instruments 

that adjusts adequately within the already existing criteria of intellectual property- for instance to allow people 

of indigenous communities to sought for damages and injunction for the unlawful uses18. But the subject matter 

which are protectable is also defined by these documents even more widely than already existing law on 

intellectual property and they compel states to disallow copyrights, patents and other rights over “any material 

of indigenous peoples heritage” which usually is not providing for “sharing of control, benefits, use and 

ownership” with people of indigenous communities. In other words, whenever the culture of indigenous 

community is examined from a point of view of human rights, then it is mostly seen that indigenous 

communities is facing the biggest problem of intellectual property rules. 

 HUMAN RIGHTS AND THE TRIPS AGREEMENT 

The second field of interface between intellectual property and human rights is related to the agreement of 

TRIPS, which was adopted in the year 1994 as one of the part of World Trade Organization (WTO). Usually, 

TRIPS provide high level of standards for the protection of all members of WTO, which includes most of the 

                                                             
15. See Intellectual Property and Indigenous Peoples (2001). 

16. See TRIPS-Related Aspects of Traditional Knowledge (2001); Traditional Knowledge is mostly assumed to be in public 

domain. 

17. See Intellectual Property Rights in Plant Varieties, discusses proposals required by owner of intellectual property to share the 

benefits with farmers and traditional communities in the countries that are developing. 

18. See Revised Draft Principles and Guidelines (national laws for the protection of heritage of traditional peoples should 

provide traditional peoples a documentation, acquisition or use of their heritage). 
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developing and least developed states whose earlier commitment to copyrights, trademarks and patents was 

imaginary. If there is non-compliance with the treaty, then this non-compliance can be challenged with the help 

of WTO’s dispute settlement system, where the rulings by Appellate Body and WTO panels are aided by the 

fear of trade sanctions19. 

The system of the U.N. human rights focused its diligence to TRIPS in the year 2000. In the month of August in 

the same year 2000, there was a Sub-Commission on the Protection and Promotion of Human Rights which 

adopted a resolution 2000/7 on Human Rights and Intellectual Property20. However, this resolution accepts 

hostile view to TRIPS Agreement. This resolution points out that there exist a potential and real contradiction 

between fulfillment of realization of social, cultural and economic rights and the TRIPS Agreement. These 

contradiction includes: (1) the impact for the food right of plant breeders’ rights as well as patenting of 

genetically modified organisms; (2) the effect on the right to health from barriers on access to pharmaceuticals 

that are patented21; (3) transferring technology to countries that are developing; (4) bio-piracy; (5) controlling 

indigenous communities culture and natural resources. 

To give importance to these contradictions, the Sub-Commission adopted a new agenda to review the issues of 

intellectual property within the framework of United Nations22, the agenda embodies a principle that primacy… 

over agreements and economic policies” must be given to human rights. Within two and half years from the 

date of adoption of this resolution, the system of U.N. human rights has replied promptly to the invitation of 

Sub-Commission by giving unique consideration to the issues of intellectual property. Some of the most 

significant actions are: (1) Commission on Human Rights has given three resolutions on “Medication Access in 

relation to Pandemics like AIDS/HIV23”; (2) A report was given on Globalization by the Special Rapporteurs, 

which contends that protection of intellectual property has thwart the objectives of human rights; (3) The 

Committee on Cultural, Economic and Social rights has given an official “statement” that “regimes of 

intellectual property must be persistent with” the Covenant rights24; (4) High Commissioner for Human  

                                                             
19. See id.  

20. Resolution 2000/7, INTELL. PROP. REV. 1 (2003). 

21. See id (identifies contradiction between TRIPS and everyone’s rights to have benefits of right to health, right to self-

determination, right to food, and scientific progress). 

22. Four set of actors were requested by the Sub-Commission- intergovernmental organizations, national governments, NGOs 

and U.N. human rights bodies- to show the interface of intellectual property and human rights. 

23. Resolution 2001/33, U.N. Commission on Human Rights. See also Access to Medication in the Context of Pandemics as 

AIDS/HIV. 

24. Substantive Issues that arises in implementation of International Covenant on Cultural, Economic and Social Rights. 
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Rights25 has done the analysis of public health and TRIPS. 

But most of these reports and documents contain critiques of rules of intellectual property and TRIPS. Instead 

some documents and reports also recognize points of populace and shared goals between these two regimes. 

Thereby, with the traditional knowledge and rights of indigenous peoples, the two views to reconcile 

intellectual property law and human rights law each will always remain in play. 

IV. FUTURE ROUTE FOR INTELLECTUAL PROPERTY AND HUMAN RIGHTS 

The controversy that is going on between the advocates of a contradictory view and those that favor a 

coexistence view to the interface of intellectual property and human rights is not going to be solved very soon. 

In contrast, the persisting tension that exists between these two international regimes is likely to have almost 

four separate impacts for the international legal system. 

The first impact will be that there is a need of vast incentive for developing human rights norm i.e. soft law. In 

regard to those that support authority of human rights over protection of intellectual property rules, it is 

necessary to recognize which rights are threatening. If we simply consider the texts of the treaty, then there are 

several clear contradictions. Yet the text of the treaty alone does not tell us the whole story. Basically, human 

rights law are very elastic and also contains many instruments to establish more clear standards and legal norms 

over a period of time26. Now in regard to those who support contradictory view to intellectual property should 

put emphasis on the bodies of human rights to establish specific analysis of ambiguous rights to contest with the 

rigid, which are clearly defines rules given in TRIPS.  

The second impact that may arise is about the treatment of consumers of products of intellectual property as 

they are the holders of rights guaranteed internationally. In the wording of TRIPS, the owners as well as the 

producers of products of intellectual property are only persons who are considered as “rights” holders27. Inferior 

status of users is given to those groups and individuals who absorb these products. But, the view of human 

rights to intellectual property confers upon these users, equal status to the producers and owners.  

The third impact leads to conferment of “maximum standards” of protection of intellectual property. Moreover, 

all the treaties i.e. from Berne to Paris to TRIPS are bothered about “maximum standards”28.  But these higher 

                                                             
25. High Commissioner Report. 

26. See Adjudicating Copyright Claims. 

27. See TRIPS Agreement (recognizes IPR as private rights). 

28. See TRIPS Agreement, at art. 1(1) (“Members may, but shall not be obliged to, implement in their law more wide protection 

than what is required by TRIPS Agreement). 
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standards are not treated as a problem. In addition, Governments are not prevented from executing strict local 

laws on intellectual property or from intruding into agreements that preserve such high standards. 

However, since TRIPS agreement has entered into force, this so-called “TRIPS plus” agreement which is 

bilateral in nature was negotiated by the EC and United States with many other countries that are still 

developing. Moreover, higher standards of protection of intellectual property were imposed by these treaties in 

comparison to TRIPS. The WHO and U.N. High Commissioner for Human Rights have raised strong criticism 

to this “TRIPS plus” treaties on the grounds of human rights29. Now adding these criticisms with the soft laws 

that have been mentioned before, we can say that it is the first time that they together began to inflict ceiling on 

upward drift of standards of intellectual property. 

Now the answer to the question whether maximum standards of protection of intellectual property will operate 

will rest upon the last two issues: how in lawmaking venues of settled intellectual property like WTO and 

WIPO, norms of human rights are conceived. In the last of 2000, the General Assembly of WIPO legalized the 

making of new Intergovernmental Committee on Traditional Knowledge and Folklore, Intellectual Property and 

Genetic Resources. Five sessions were held by the Committee between September 2000 and July 2003. In these 

sessions, Committee inspected number of issues which were deleted from TRIPS. In the recent times, the 

General Assembly of WIPO has elongated the directive of Committee, by commissioning it to expedite its work 

including the evolution of new international mechanisms. Now, the WHO, The High Commissioner for Human 

Rights and many NGOs were given the status of observer so that they can participate in the discussions of 

Committee and to create within that forum, opportunities so as to hike concerns of human rights. 

 Now what is more unpredictable is the integration of human rights in WTO. The Declaration on TRIPS and 

Public Health30 which was adopted in the year 2001 clearly shows the advocacy of human rights in the field of 

access to medicines. In addition to this, there was another declaration namely; the Doha Ministerial Declaration 

instigates the Council of TRIPS to analyze “the relation between the Biodiversity Convention and TRIPS, 

folklore and traditional knowledge protection and other important developments that were raised by the 

members31.” But the application given by the Secretariat of CBD for the status of observer in the Council was 

clogged by the United States. The same application was made ambiguous by the High Commissioner for 

Human Rights.  

 

                                                             
29. See High Commissioner Report; WHO Policy Perspectives. 

30. Declaration on the TRIPS Agreement and Public Health, WTO Doha Ministerial Conference, 4th Session. 

31. WTO Doha Ministerial Conference, Ministerial Declaration, 4th Session (2001). 
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V. CONCLUSION 

So it can be concluded hereby that human rights law have done much more than what has been done by 

intellectual property law so as facilitate connectivity between Social, Economic and Cultural Rights. Recently, 

most of the debates are focusing on the impact of intellectual property rights on human rights and vice-versa. 

So, while intellectual property rights are seen as primarily an economic issue, it has been argued that there is a 

wider dimension for human rights in the recent years. The contradiction between these two subjects can be 

minimized but for that the bodies of Human Rights should foster the interpretation of cultural, economic and 

social rights with a view that these rights should adhere to the terms provided the Agreement on TRIPS. So this 

is the only way through which the contradiction between them can be reduced in a proper manner. 
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