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ABSTRACT: 

As the field of personal Law could be an immense field therefore we actually have restricted the scope of this research 

paper to the fault ground theory of divorce under Indian personal law. With about 27 million Divorce cases are pending in 

various courts across the country, Indian judiciary is struggling to clear a Huge backlog and at least over 90 million 
people are waiting for Justice. Under all the Indian Personal laws, dissolution of marriage relies on guilt or fault theory of 

divorce. In the whole research paper, we have discussed about pendency of divorce cases, Res Judicata and somewhat 

about irretrievable breakdown of Marriage. As irretrievable breakdown of marriage also play a significant role in 

pendency of divorce case due to absence in ground under section 13 of Hindu Marriage Act, 1955. The main thing 
focused on applicability of Res Judicata, that is matrimonial cases is not applicable to this rule on a subsequent suit. 

According to judgement given by Justice of Uttarakhand High court, proceedings for judicial separation under section 13 

of Hindu Marriage Act, 1955 will not be barred by principle of Res Judicata, due to prior proceedings for restitution of 
conjugal rights under section 9 of the Act. The research paper analyzes the common aspects between the provisions of the 

varied personal law statutes. 
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I. INTRODUCTION 

As we all know, God created world and Humans are existing in world by god. Love and humanity are added 

into this world by god but humans added caste as well as religion into this world and after that result came, 

caste removed love and religion removed humanity. Due to these types of divisions, a lot of conflicts arise 

between people to people. This is one of major reason that now we are having different types of religion and 

different rituals, in which one of the rituals is marriage.1 Every religion had different ceremonies of marriage. 

Marriage is one of the very happiest as well as enjoyable moments in person’s life. It symbolizes the 

celebration of love and beginning of new page in a person’s life. But unfortunately at time, it turns into a harsh 

realities and this happiest moment get converted into painful decision known as Divorce. 

All major religions have their own laws that govern divorces inside their own community and there are laws 

relating to divorce in inter-faith marriages. Hindus as well as Buddhists, Sikhs and Jains are ruled by the Hindu 

                                                             
1 Rai, S. N., & Rathore, J. (1988). Attraction as a function of cultural similarity and proportion of similar attitudes related to different 

areas of human life, Psycho-Lingua, 18(1), 47-57 



www.ijlmh.com                        ©2018 IJLMH | Volume 2, Issue 1 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 2 

marriage Act, 1955; Christians by the Indian Divorce Act, 1869; Parsis by the Parsi marriage and Divorce Act, 

1936; and Muslims by the Dissolution of Muslim Marriages Act, 1939. Civil marriages and inter-community 

marriages and divorces are ruled by the Special marriage Act, 1954. 

Under all the Indian Personal laws, dissolution of marriage relies on guilt or fault theory of divorce. It's solely 

under the Hindu marriage Act, 1955, the Special marriage Act, 1954 and therefore the Parsi marriage and 

Divorce Act, 1936 that divorce by mutual consent and on the idea of irretrievable breakdown of marriage are 

recognized. Further, under Muslim law, the husband as the right to unilateral divorce2. In order, to create the 

law more equitable the Dissolution of Muslim Marriages Act, 1939 provides a woman married under Muslim 

law with the choice of seeking divorce on bound fault grounds. 

RES JUDICATA AND FAMILY LAW 

“Decisions ...demonstrate that Res Judicata, as the embodiment of a public policy, must, at times, be weighed 

against competing interests, and must, on occasion, yield to other policies.” 

 – Washington, J.3 

Modern day society is crammed with disputes and litigations. The courts are flooded with frivolous, slow and 

cumbersome cases. The embodiment of a principle like Res Judicata, is however one in all necessity in our 

country. So as to bring finality to judicial proceeding and forestall an individual from being dragged to court 

again and again, Res Judicata is crucial in any society. The impact of Res Judicata in family law may be 

perceived differently than in other areas of law.  

As several problems in family law don't seems to be final, like parenting time orders, child custody orders, 

Support payment and even spousal maintenance. These are all areas which will be changed upon a showing of a 

considerable amendment in circumstances. In any event, it is certain that with the ever-expanding number of 

statutory offenses the protection provided by this principle becomes less and less since the doctrine applies only 

where the defendant is twice placed in jeopardy for the same offense.4 Section-11 of Civil Procedure Code 

deals with this concept.5 Res Judicata is a Latin term that means “a thing adjudicated.”6 This refers to an issue 

that has been undoubtedly settled by judicial decision. This bars equivalent parties from litigating a second 

lawsuit on an equivalent claim or the other claim arising from an equivalent transaction that could have been 

                                                             
2 Retrieved from https://www.lawteacher.net/free-law-essays/family-law/family-law-research-paper-divorce-law-essays.php, dated on 

(August.24, 2018) 
3 Spilker v. Hankin, 188 F.2d 35, 38-39(D.C. Cir. 1951 
4 Lugart, Marlyn E, “Criminal Law, Double Jeopardy And Res Judicata,” Hein Online, 39 Iowa L. Rev. 317 (1953-1954) 
5 Retrieved from 

http://www.advocatekhoj.com/library/bareacts/codeofcivilprocedure/index.php?Title=Code%20of%20Civil%20Procedure,%201908, 
dated on (August.26, 2018) 
6 Retrieved from https://www.divorcesource.com/ds/encyclopedia/res-judicata-2492.shtml , dated on (September.06, 2018) 
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 but wasn't raised within the initial suit. 

II. WHAT RES JUDICATA BASICALLY IS?  

Laws of each land are based on principles. These principles govern the whole realm of jurisprudence during a 

country. These principles guide legislation, provide legitimacy to judicial choices and defend the voters of a 

nation. The judiciary incorporates these principles to decide cases and ensures conformity by the law-makers 

and executive to such principles. 

Res Judicata is one such principle, whose origin can't be sufficiently derived. It’s an all pervading concept 

present in all jurisdictions of the globe. Res Judicata is predicated on public policy and has universal 

application. India, has adopted the principle of res Judicata in S.11 of the Code of Civil Procedure, 1908. One 

of our oldest dogmas is that if a court has no jurisdiction of the subject matter of an action its fictitious 

judgement or decree may be a nullity. So, a matter of jurisdiction of the subject matter is often raised at any 

time throughout the proceedings and even for the primary time on appeal. It is often raised in collateral 

proceedings, which suggests, in alternative words, that the judgement or decree, being a nullity, isn't Res 

Judicata on a subsequent proceeding.  

The doctrine of Res Judicata is a doctrine of substantive law. It’s that after the legal rights of parties are 

judicially or impartially recognized, such recognition is subsequently conclusive as to those rights.7 

Res Judicata is a judicial creation with roots in the Latin phrase “Res Judicata pro veritate accipitur,” a matter 

adjudged is taken for truth8. Res Judicata is, in each civil law and common law systems, a case within which 

there has been a final judgment and is not any longer subject to appeal. The term is also used to check with the 

doctrine meant to bar re-litigation of such cases between the same parties that is totally different between the 2 

legal systems. Once a final judgment has been handed down in a suit, subsequent judges who are confronted 

with a suit that's identical to or substantially the same because the earlier one can apply the Res Judicata 

doctrine to preserve the effect of the first judgment. The principle of Res Judicata isn't the creature of any 

statute or the handiwork of any code of law. It’s the gift of public policy.  

In English law in addition, Res Judicata indicates the final judgement adopted by the judicial court competent 

for the suit, or the matter in proceedings. Also, the existence of the competent jurisdiction is taken into account 

a condition of validity of each Res Judicata. The effects of subject, like those characterizing a judgment on 

deserves of a case, are possessed solely by those judgments on preliminary objections by that AN objection is 

                                                             
7 Gavit, Bernard C. “Jurisdiction of the Subject Matter and Res Judicata.” University of Pennsylvania Law Review and American 

Law Register, vol. 80, no. 3, 1932, pp. 386–396.  
8 Retrieved from https://www.lawteacher.net/free-law-essays/constitutional-law/res-judicata-and-code-of-civil-procedure-

constitutional-law-essay.php#ftn11 , dated on (September.06, 2018)  
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accepted. In distinction to the opposite 2 remaining territorial choices, that are each constituent elements of the 

unfinished case, this type of territorial call puts AN finish to a case, so assumptive the total effects of the 

subject rule attaching to a judgement within the case. There square measure bound variations as regards subject 

effects between the 2 remaining forms of judgments on preliminary objections, on the one hand, and judgments 

on the deserves, on the opposite.9 

Essentially, the doctrine of Res Judicata normally relies on the 3 following maxims10 : 

 ‘Nemo debet bis vaxari pro una et eadem cansa’ which means none should be vexed twice for the same 

cause, 

 ‘Interest republicae ut sit finis litium’ which means within the interest of the State that there ought to be 

finish to legal proceeding, and 

 ‘Res Judicata pro veritate accipitur’ which means that a judgement should be accepted as correct. 

The principle itself is supported upon the principles of justice equity and good conscience, and applies to varied 

civil suits, criminal proceedings, writs, execution proceedings etc. The underlying purpose for this judicially 

created doctrine was to instill finality into legal proceeding and to produce for sound economic use of judicial 

resources. 

III. APPLICABILITY OF RES JUDICATA  

Res Judicata is a principle of universal application. It applies to civil suits, criminal proceedings, writ petitions, 

execution suits etc. This doctrine is but, neither applicable to outline dismissal nor to compromise and consent 

decrees. The doctrine of Res Judicata isn't confined to the boundaries prescribed in Section eleven, Civil 

Procedure Code.  

Res Judicata or prevention, AN embodiment of a principle that's well established within the law, may be a 

manifestation of the recognition that endless proceedings ends up in chaos; that certainty in legal relations 

should be maintained; that after a party has had his day in court, justice, expediency, and therefore the 

preservation of the general public tranquillity needs that the matter be at finish.11 The underlying principle of 

that doctrine is that there ought to be finality in judicial proceeding which a person shouldn't be vexed twice 

over in respect of a similar matter. The essential condition for the relevancy is that the subsequent suit or 

proceeding is supported on the same cause of action on that the former suit was supported.  

                                                             
9 Kreca, Milenko. “The Res Judicata Rule In Jurisdictional Decisions Of The International Court Of Justice,” Pravnog Fakulteta U 

Beogradu, Annals, VOL. 62, BR. 3 (2014), http://ojs.ius.bg.ac.rs/index.php/anali/article/view/31/67  
10 Sundar Revathi N.S, International Journal of Advance Research, Ideas and Innovations in Technology, (September.08, 2018), 

https://www.ijariit.com/manuscripts/v3i5/V3I5-1308.pdf  
11 Vestal, Allan D. “Preclusion/Res Judicata Variables: Nature of the Controversy,” Washington University Law Quarterly, 1965 

Wash. U. L. Q. 158 (1965) 
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1. Can be invoked in a very subsequent stage of same proceedings. Y. B. Patil V Y. L. Patil12: held once an 

order made in course of proceedings becomes final, it might be binding upon the parties at a subsequent 

stage of similar proceedings. 

2. Can apply against Co-Defendants. Mahaboob Sahab V Syed Ismail 13 : held if the following four 

conditions are satisfied Res Judicata can apply 

 There should be a conflict of interest between the defendants involved. 

 It should be necessary to decide such conflicts, so as to provide relief to the litigant. 

 The queries between the defendants to be finally determined. 

 Co-defendants to be necessary and correct parties to the suit 

3. Can apply between Co-Plaintiffs, Ahamed V. Syed Meharban14: held if the following four conditions 

are satisfied Res Judicata can apply 

 There should be a conflict of interest between the co-plaintiffs. 

 It should be necessary to decide such conflicts, so as to relinquish relief to the litigant. 

 The queries between the plaintiffs to be finally determined. 

IV. NON- APPLICABILITY OF RES JUDICATA 

1 Habeas Corpus Petitions, Sunil Dutt V Union of India15: held that habeas corpus, filed under fresh 

grounds and changed circumstances won't be barred by a previous such petition  

2 Dismissal of writ Petition in Limine – Pujaril BAL V Madan Gopal16: held Res Judicata not applicable 

once dismissed in limine (without speaking orders) or on grounds of laches or availableness of 

alternative remedies.  

 Matter collaterally and incidentally in issue doesn’t operate as Res Judicata – Sayed Mhd V. 

Musa Ummer17 

3 Res Judicata not applicable to it Proceedings or fixing of fair rent proceedings 

                                                             
12 1977 AIR 392, 1977 SCR (1) 320 
13 1995 AIR 1205, 1995 SCC (3) 693 
14 1974 AIR 749, 1974 SCR (3) 464 
15 AIR 1982 SC 53, 1982 CriLJ 193, (1982) 3 SCC 405 
16 1989 AIR 1764, 1989 SCR (3) 383 
17 Case No.: Appeal (civil) 5390 of 1985 
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V. RELATION BETWEEN RES JUDICATA AND RES SUBJUDICE  

The doctrine of Res Judicata encapsulates the principle inherent in all judicial systems which provides that an 

earlier adjudication is conclusive in a second suit involving the same subject-matter and same legal bases. The 

doctrine finds expression and justification in two fundamental principles: one public – that it is in the interest of 

the state that there be an end to litigation; and the other private – that no person should be proceeded against 

twice for the same cause. Even so, the main object of the doctrine of Res Judicata is the avoidance of repetitious 

and wasteful litigation. For this reason, the doctrine is of increasing importance courts struggle with heavy 

caseloads and the complexity of modern litigation.18 

Often individuals confuse the ideas of Res-Subjudice and Res Judicata. Res-Subjudice is mentioned in S. ten 

and applies to a date of institution of suit. It’s a matter unfinished judicial enquiry. S. eleven of the CPC and 

may be a matter adjudicated upon and applies to the date of adjudication. Res-Subjudice stay the latter suit 

instituted in court that has the same matter directly and substantially in issue within the previous suit. Res 

Judicata bars the trial of a suit within which the matter directly and substantially in issue has already been 

adjudicated upon during a previous suit. 

No.1) Res-Judicata deals with cases, which have already been decided by a Court of competent jurisdiction, but 

Res-Subjudice deals with cases which are pending before the Court of competent jurisdiction.  

No.2) In Res-Judicata the Court shall not try at all a case, which has previously tried, while in Res-Subjudice 

the Court shall not proceed with a case, in-respect of which a suit is already pending.  

No.3) Res-Judicata prohibits second trial of the same dispute between same parties, while Res-Subjudice 

prohibits proceedings of two parallel suits between same parties.  

So it can be concluded that by applicability of Res- Judicata the Court shall not try a suit, which has already 

been tried, on the other side by applicability of Res-Subjudice the Court shall not proceed-with a suit which is 

already pending before the Court of competent jurisdiction. The main spirit behind these two principles is that 

no person should be call in question twice for the same cause of action. 

VI. IS RES JUDICATA AFFECTS THE DIVORCE CASES? 

Difference in reliefs in previous and later proceedings in marital status causes is immaterial for attracting the 

relevance of the doctrine of Res Judicata.19 A husband 1st filed a suit for restitution of conjugal rights that was 

dismissed on the findings that the wife was turned out of the house and she was treated with cruelty. 

                                                             
18 Barnett, Peter R. “Resjudicata, Estoppel And Foreign Judgments,” Oxford University Press, New York, 2001, pp. 8-9 
19 Schepard, Andrew. “Divorce, Interspousal Torts, and Res Judicata,” American Bar Association, Family Law Quarterly, Vol. 24, 

No. 2 (1990), pp. 127-155  
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Subsequently the husband filed a suit for divorce on the grounds inter alia for desertion. It had been held that 

the issue of desertion was barred by Res Judicata20. Provisions below Or. 9, r. 9, CPC is also applicable to 

proceedings under the Hindu marriage Act. 

If litigator, through negligence in not properly presenting her claim within the initial instance, has lost her right 

to recover cash that she allegedly advanced in reliance upon dishonorable representations of same individual 

defendants, it's a hardship however one from that the courts cannot relieve if the final and well-established rule 

against the ripping of one explanation for action is to be allowed for the good thing about all.21 

Hence we can take the case – “Ramesh Chandra Daga Rampratapji Daga Vs. Rameshwari Ramesh Chandra 

Daga”22, The Honourable supreme court has laid down that even a wife whose 1st marriage is subsisting when 

she entered into second marriage and though' such second marriage of the wife is null and void, she is entitled 

to maintenance under section twenty five of the Hindu marriage Act. Shri Jondhale, advocate argued that the 

ruling of the full bench of this court on reference made in this matter thus stands overruled by the case of 

Ramesh Chandra daga (supra) and so, this court cannot interfere with the order of maintenance awarded by the 

family court. Shri Barlota, Advocate, on the other hand, stated that though' the law laid down in Ramesh 

Chandra Dagas case becomes the law of the land and binding on all, thus far as parties to this proceeding are 

concerned, in view of dismissal of Special Leave Petition, there's Bar of principle of Res Judicata and this court 

will have to follow the decision of the full Bench given in the Reference. 

On What Behalf Res Judicata will not be Applicable on Subsequent Suit under Section 9 and Section 13-

A of Hindu Marriage Act, 1955  

According to the judgement of the Balveer Singh V. Harjeet Kaur23 (Uttarakhand High Court), principle of 

Res Judicata is not applicable on a Subsequent Suit under Section 13 of Hindu Marriage Act, 1955.24 

In the case the Appellant had filed a petition under Section 13-A of Hindu marriage Act, 1955 seeking 

dissolution of marriage between the parties. The seminal issue that cropped up before the high court was 

whether the suit in question would be barred by Section 11 of Code of Civil Procedure in view of the fact that 

the proceedings under Section 9 of the Hindu marriage Act, 1955 (restitution of conjugal rights) stood decided? 

Section 11 of Code of Civil Procedure enunciates that no Court ought to try any suit or “issue” during which the 

matter directly and substantially in issue has been directly and substantially decided in a formal suit.  

                                                             
20 Retrieved from http://www.legalserviceindia.com/helpline/divorce_effects.htm, dated on (September.16, 2018) 
21 Cleary, Edward W. “Res Judicata Reexamined,” The Yale Law Journal, Vol. 57, No. 3 (Jan., 1948), pp. 339-350 
22 AIR 2005 SC 422: 2005(5) ALL MR (S.C.) 159 
23 AIR 2017 Utt 175 
24 Retrieved from https://www.vakilno1.com/legal-news/landmark-matrimonial-divorce-judgments-2017.html, dated on 

(September.18, 2018) 



www.ijlmh.com                        ©2018 IJLMH | Volume 2, Issue 1 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 8 

While deciding this issue, the high court referred to the impugned provisions and made following key 

observations in the case25:  

 That on a simple reading of Section nine of the Hindu marriage Act, 1955, it has altogether a different 

purpose. The purpose of Section nine of the Hindu marriage Act, 1955 is to meet a contingency. It deals with 

a situation where a married couple for no justifiable reason is withdrawing himself from discharging the 

obligations attached to the institution of marriage that at the hand of one of them is attempted to be settled 

together. The grant of relief of the restitution is subject to the satisfaction being established of non-meeting 

of the matrimonial obligations. 

 That if both the provisions if are scrutinized harmoniously, the legislature in all its wisdom had provided 

that the two sections i.e. Section nine of the Hindu marriage Act, 1955 and Section 13-A of Hindu marriage 

Act, 1955 are framed to meet a separate set of contingencies. Thus, both the provisions are divergent to one 

another one aims to bring family together and the other is a judicial method to separate the family. 

 The high court opined that proceedings wouldn't attract Section eleven of Code of Civil Procedure to 

create a Bar in filing of a subsequent suit under either of the provisions under Section nine of the Hindu 

marriage Act, 1955or Section 13-A of Hindu marriage Act, 1955. 

 If Section nine of the Hindu marriage Act, 1955is either decreed or dismissed, it'll not take away a right 

of a party to file Section 13-A of Hindu marriage Act, 1955 for dissolution of marriage at any subsequent 

stage. 

VII. RECOMMENDATIONS  

Matrimonial laws must be an exception of Res Judicata especially when there is a matter of subsequent suit 

section 9 and 13A of Hindu Marriage Act, 1955. Also in the case of Balveer Singh V. Harjeet Kaur26, the 

court had held that proceedings under section 13A of the Act will not be barred by Res Judicata on the basis of 

prior proceedings under Section 9 of the Act. 

Proceedings for Judicial Separation not Barred by Res Judicata Due To Prior Proceedings for Restitution of 

Conjugal Rights: Uttarakhand HC27 

Means ‘Res Judicata’ will not come in matrimonial laws, only when there is a prior proceeding of Restitution of 

Conjugal Rights. By the Judgement of this case, majority of cases which are stuck by this matter of (Res 

Judicata) would be solved and more possibilities of providing Justice to Innocent people. Also I recommend 

                                                             
25 Ibid. 
26 AIR 2017 Utt 175 
27 Retrieved from https://www.livelaw.in/proceedings-judicial-separation-not-barred-res-judicata-due-prior-proceedings-restitution-

conjugal-rights-uttarakhand-hc/, dated on (September.21, 2018) 
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that Irretrievable breakdown of Marriage should be incorporated under ground of Divorce which is Recognized 

in Section 13 of Hindu Marriage Act, 1955.  

Hence we can take the case of Smt. Sneh Prabha vs. Ravinder Kumar28, Supreme Court has held that the 

marriage of the parties has irretrievably broken down and there were no chances of the husband and the wife 

living together and as such the decree of divorce was granted. The question remains in absence of legislative 

provision relating to the ground of irretrievable breakdown of marriage for divorce can a court exercise the 

inherent power under Section 151, CPC like the Supreme Court under Article 142 of the Constitution that is 

exclusively meant for the Supreme Court. 

VIII. CONCLUSIONS 

Two things which I have to discuss in Conclusions part,  

Firstly; Irretrievable breakdown of marriage and 

Secondly; Res Judicata 

There are 2.67 crore divorce cases pending in about 17,000 subordinate courts across the country, of that 22.62 

lakh cases are pending for more than ten years29. Majority of the cases are stuck by irretrievable breakdown of 

marriage as due to absence in ground of divorce under Section 13 of Hindu Marriage Act, 1955. It should be 

incorporated by doing Amendments of grounds of divorce or by source of Judicial Activism so that there would 

be more possibilities of providing speedy disposal of justice to Innocent people. 

The Doctrine of Res Judicata can be understood as something which restrains either party to move the clock 

back during the pendency of the proceedings. The extent of Res Judicata is very wide and it includes a lot of 

things. This doctrine covers a lot of areas which are related to the society and people. One of the areas is 

matrimonial laws, as per judgement of case name – Balveer Singh V. Harjeet Kaur: Res Judicata will not 

applicable on subsequent suit under section 9 and section 13A of Hindu Marriage Act, 1955. The scope and the 

extent have widened with the passage of time and the Supreme Court has elongated the areas with its judgment. 

                                                             
28 AIR 1995 SC 2170, (1996) 112 PLR 565, 1995 Supp (3) SCC 440 
29 Retrieved from https://timesofindia.indiatimes.com/india/over-10-lakh-cases-pending-in-hcs-for-over-10-

years/articleshow/63457932.cms, dated on (September.21, 2018) 
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