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ABSTRACT:  

The duty of supporting the infant children is necessary to be enforced for the preservation of our race and the duty of 

maintaining aged persons is equally necessary to be enforced for his happiness. Growing old is a natural process that 

every human undergoes in one’s lifetime. It basically refers to the decline in the functional capacity that occurs due to 

physiological transformation. Senior citizens are an asset to a society with their pool of varied experiences, ideas, 

knowledge and expertise. The moral duty to maintain parents is recognized by all people. However, so far as law is 

concerned, the position and extent of such liability varies from community to community. Most senior citizens are 

unaware of their rights, either because of illiteracy or lack of awareness. Various international attempts have been made 

by the UN General Assembly 1991 to address the concerns of senior citizens1. United Nations have also declared 1st of 

October as International Day for older persons. Various national efforts have also been made to protect the interests of the 

old aged. In India at present there are very few legislative measures to protect the elderly people’s rights. But there are 

various schemes and policies introduced by the Central Government from time to time for protecting the interests of the 

aged persons and that could be reached only by the minimum population of the concerned category. The reason might be 

lack of implementation on one side and lack of awareness on the other side. Hence, this paper is an attempt to analyze the 

legal and constitutional rights of aged persons, policies and schemes introduced for the benefit of senior citizens in India 

and also highlight some information about its working and implementation.  
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_________________________________________________________________________________________________ 

I.  INTRODUCTION 

In the traditional Indian system elderly were respected and they had a great decision making power in the 

family. Particularly, the Joint Family System governed by Mithakshara School of Hindu Law had a system of 

administration headed by Karta who is the senior most male member of the family. Karta’s powers and 

obligations in administering the joint family affairs is absolute. But that absoluteness was restricted with legal 

necessity and benefit to the estate. Children felt duty bound to serve and respect the elderly and to contribute to 

the family resources. The complete power of management was vested with the karta who is the head of the 

family and the decisions made by him for the benefit of the family should be accepted by all the members of 

that joint family. Children sought the counsel of elders for making major decisions and placed family resources 

at the disposal of elders for prudent handling. The doctrine of pious obligation was present which requires the 

                                                           
1Eighteen principles have been adopted, which have been grouped into five clusters namely, independence, participation, care, self-

fulfillment, and dignity of the older person. 
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son’s, grandson’s and great grandsons to pay off the debts incurred by the father with some exemptions because 

non-payment of debt was considered as a sin at that time.  

During the last century this socio economic and value system has slowly eroded. More and more couples are 

working full time, families have become smaller and nuclear, migration and consumerism have become the 

order of the day. At the same time, life expectancy of the elderly has gone up from 32 years in 1947 to 67 years 

in 2001. All these factors cause pressures on families resulting in abuse, neglect and abandonment of the 

elderly. While most elderly are well looked after, many suffer from poverty, loneliness, neglect, abuse and 

abandonment and find it difficult to mobilize resources for their most basic needs as their children are either 

unable or unwilling to maintain them. Problem of widows, widowers and the childless elderly is even more 

acute. 

There has been a steady rise in the population of older persons in India. This is evident from the following 

statistics. The elderly population in India accounted for 5.6% of the total population in 19712. During 1991-

2001, the growth rate among the 60+, 70+ and 80+ was much higher than the general population growth rate of 

2% per annum. The number of older persons above 60 years was only 2 crore which increased to 5.7 crore in 

1991 and 7.6 crore in 2001. The improvement in the intake of nutrition, medicine and treatment has brought 

about an appreciable increase in life expectancy. The life expectancy, which was around 29 years in 1947, has 

increased manifold and now stands closer to 63 years. Projection studies indicate that the number of 60+ in 

India will increase to 10 crore in 2013 and to almost double or 19.8 crore in 2030. 

The traditional norms and values of the Indian society laid stress on showing respect and providing care for the 

aged. The aged members of the family were normally cared for by the family itself. However, in recent times, 

we are shifting from the joint family system to nuclear family system for various reasons, as a result of which a 

large number of parents are not being maintained by their children, as was the normal social practice. 

Consequently, the elders are now exposed to emotional neglect and to lack of physical and financial support. 

They are facing a lot of problems in the absence of adequate social security. With their dwindling financial 

resources and weakening health, parents are often being perceived as burden, even while living within the 

family. Many older persons are now living with spouse and without children, while many persons, specially 

widowed women are forced to spend their remaining years alone. This clearly reveals that ageing has become a 

major social challenge and need to be addressed at the present day context. 

Unfortunately, the time has come when the moral obligation of children to look after their parents in their old 

age has to be backed by a legal obligation. In India, as opposed to the wealthy nations, there is a paucity of 

                                                           
2As per the 1981 census, 6.3% of Indians were above 60 years. In 2007, the figure raised around 7.5%, and this is predicted to be 

12.5% or about one out of eight by 2025. In absolute numbers, the census of 2001 revealed that there were 77 million elderly whereas 

in 1991, their count was only 57 million. 
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salaried jobs and social security. Although India gained her independence seven decades ago, there have not 

been any tangible measures to address the financial insecurities of the aged save for well-meaning directives in 

the constitution and announcements of some schemes in the parliament from time-to-time. A sample survey in 

rural India reflected a greater degree of insecurity among the aged. This is more so in women3. In this context, 

it appears that ownership of properties and assets could well be a defining condition of aged peoples’ security. 

In the country as a whole, the basic needs of half the elderly are not met with4. This clearly reveals that ageing 

has become a major social challenge and need to be addressed at the present day context. Hence, the main 

object of this article is to highlight the legal obligation for maintaining the aged persons in India by analysing 

the laws on one hand and flaws on the other hand. 

II. PROTECTION UNDER THE INDIAN CONSTITUTION: 

All Indian citizens are entitled to fundamental rights guaranteed to them by the Indian Constitution. Senior 

citizens are no exception. They are also entitled to fundamental rights to life and personal liberty, freedom of 

speech and equality before law but these rights are often difficult for them to achieve for a variety of reasons. 

Apart from that, entry 24 in list III of schedule VII deals with the “Welfare of Labour, including conditions of 

work, provident funds, liability for workmen’s compensation, invalidity and old age pension and maternity 

benefits”. Further item no. 9 of the State List and item no. 20, 23 and 24 of Concurrent List relates to old age 

pension, social security and social insurance, and economic and social planning. 

Further, the Constitution of India states that, the State shall within the limits of its economic capacity and 

development, make effective provision for securing the right to work, education etc., for old age5. But this 

article is mentioned in the Directive Principles of State Policy which is not justiciable under Art.37.  

As in case of wives and children, provisions for maintenance of parents exist under some personal laws as also 

under the Code of Criminal Procedure, 1973, which is a secular legislation and is applicable to members of all 

communities. Apart from that, there is a recently enacted Act, the Maintenance and Welfare of Parents and 

Senior Citizens Act, 2007.  

III. PROTECTION UNDER THE PERSONAL LAWS IN INDIA:  

Under the Hindu Law: 

The Hindu Adoptions and maintenance Act, 1956 is the first personal law statute in India which imposes an 

                                                           
3 Punia D, Sharma ML. New Delhi: Ajantha Publications; 1987. Family life of rural aged women in ML Sharma and TM Dak 

(edited), Aging in India; pp. 145–51. 
4 New Delhi: Government of India; 1997. National Sample Survey Organization.Morbidity, Health Care and the condition of the 

aged. 
5Art.41 of the Indian Constitution. 
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obligation on the children to maintain their parents. Section 20 of the Hindu Adoptions and maintenance Act, 

1956 deals about the maintenance of aged parents6. As is evident from the wording of the section, the obligation 

to maintain parents is not confined to sons only and daughters also have an equal duty towards parents. Under 

the old law it was only the sons who had the duty to maintain their parents. The reasons were obvious. The sons 

alone inherited properties. The daughters neither inherited nor had any other income of their own by way of 

personal earnings. With the changing times, the law has recognized that daughters also should have a duty to 

maintain parents7. 

Under the Hindu Adoptions and Maintenance Act, 1956, mother and father both have an equal right to claim 

maintenance from their children. The section explicitly refers to step-mother also. However, it is only a 

childless step-mother who can claim maintenance. If she has her own children, she has to proceed against them. 

It is important to note that only those parents who are financially unable to maintain themselves from any 

source, are entitled to seek maintenance under this Act. This section makes no reference to the capacity of the 

children or child against whom maintenance is sought. In fact, the word used is ‘bound’ to maintain. This is in 

contrast to the provisions under the Code of Criminal Procedure, 1973 where the liability is imposed only on a 

person who has sufficient means. 

Some Decisions relating to Section 20 of the Hindu Adoptions and Maintenance Act, 1956: 

In Merubhai Mandanbhai v. Raniben 8 , it has been held that a claimant is not entitled to maintenance 

simultaneously under all the Acts, which provide for maintenance except where the maintenance order is under 

Cr.PC which has a ceiling for such grant of maintenance. 

In Anandhi D. Jadhav v. Nirmala Ramachandra Kore9 , referring to Sec 20 of the Hindu Adoptions and 

Maintenance Act, 1956 the Court held that though a old mother is entitled to be maintained by her son that does 

not mean that she is entitled to live along with her son’s family. 

Under the Muslim Law: 

Children have a duty to maintain their aged parents even under Muslim Law in the following lines. 

                                                           
6See, Prof.G.C.V.Subba Rao revised by Dr.T.V.Subba Rao &Vijender Kumar, Family Law in India, 10th Edition, Reprint 2016. 
7 Sec.20 of the Hindu Adoptions and Maintenance Act, 1956 runs as follows:- 

(1) Subject to the provisions of this section, a Hindu is bound, during his or her lifetime, to maintain his or her legitimate or 

illegitimate children and his or her aged or infirm parents. 

(2) A legitimate or illegitimate child may claim maintenance from his or her father or mother so long as the child is a minor.  

(3) The obligation of a person to maintain his or her aged or infirm parent or a daughter who is unmarried extends in so far as the 

parent or the unmarried daughter, as the case may be, is unable to maintain himself or herself out of his or her own earnings or 

other property. 

   Explanation:- In this section “parent” includes a childless step-mother.  
8 AIR 2000 Guj. 277. 
9 AIR 2000 SC 1386 : (2000) 3 SCC 703. 
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Section 371 of the Muslim law speaks about maintenance of parents:  

(1) children in easy circumstances are bound to maintain their poor parents, although the latter may be able 

to earn something for themselves. 

(2) A son though in straightened circumstances is bound to maintain his mother, if the mother is poor, 

though she may not be infirm. 

(3) A son, was though poor, is earning something, is bound to support his father who earns nothing.  

Under the Christian Law:   

The Christians have no personal laws providing for maintenance for the parents. Parents who wish to seek 

maintenance have to apply under the Code of Criminal Procedure, 1973. 

IV. MAINTENANCE UNDER SECULAR LAWS AND THE NATIONAL POLICY: 

Apart from personal laws the secular laws like the Code of Criminal Procedure, 1973 and the Maintenance and 

Welfare of Parents and Senior Citizens Act, 2007 also have provisions for their maintenance and welfare of 

parents and aged persons. These are secular laws and thus applicable to all irrespective of the religion of the 

claimant or non-claimant. To have uniform provisions for maintenance of parents Chapter IX was introduced 

for the first time in Cr PC, 1973, which has specifically mentioned under Sec 125(1) & (2) regarding the 

maintenance of parents, which also provided maintenance for wife and children10. Section 125(1) & (2) makes 

it incumbent for a person having sufficient means to maintain his father or mother who, is unable to maintain 

himself or herself and on getting proof of neglect or refusal, may be ordered by a first class magistrate to make 

a monthly allowance not exceeding Rs.500/-. This section has been interpreted by the Supreme Court in its 

ruling so as to make daughters and sons, married or unmarried, equally responsible to maintain their parents. 

V. MAINTENANCE AND WELFARE OF PARENTS AND SENIOR CITIZENS ACT, 2007: 

The Central Government has passed another secular law, i.e., Maintenance and Welfare of Parents and Senior 

Citizens Act, 2007, with intention to provide more effective provisions for maintenance and welfare of parents 

and senior citizens. The Act defines senior citizen in the following lines, “senior citizen means any person 

being a Citizen of India, who has attained the age of sixty years or above includes parent whether or not a 

senior citizen11 ,” it means that the children are responsible to maintain their parent even they have not 

completed the age of sixty. This Act seeks to make it a legal obligation for children (including grand children) 

and heirs to provide maintenance to senior citizens. It includes in its purview all Indian citizens, including those  

living abroad.  

                                                           
10Durga Das Basu, Criminal Procedure Code, 1973, 5th Edition, Volume 1, Lexis Nexis, 2014. 
11See Sec.2(h) of the Maintenance and Welfare of Parents and Senior Citizens Act, 2007  
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The Act establishes the Maintenance Tribunal to provide speedy and effective relief to elderly persons. Section 

19 of the act also mandates the establishment of an old age home in every district and provides for the 

protection of life and property of the elderly.The state government may set up maintenance tribunals, one or 

more in every subdivision, to decide the level of maintenance. Appellate tribunals are to be set up at the district 

level. In this manner, the filing of an appeal is simplified and there is a directive to determine the level of 

maintenance within 90 days. Any maintenance order made by the tribunal shall have the same force as an order 

passed under Chapter IX of the code of criminal procedure. If the tribunal is satisfied that there is neglect, it 

may order the children/relative to give a monthly allowance of up to Rs10000. Unlike moving court, the 

procedure for filing petitions to the tribunal is seen to be simpler. Moreover, a voluntary organization registered 

with the government can do this for an elderly person, as also another person on behalf of a senior citizen. The 

tribunal is also given the authority to file a petition ‘suo moto’.  

In case of childless persons, the relatives are obliged to look after them. The Act defines the term ‘relative’ as 

someone who is in possession of or would inherit a senior citizen’s property.On failure to comply with the 

maintenance, the tribunal may issue a warrant within 3 months of the due date. Should it remain unpaid, the 

accused may be imprisoned up to 1 month/till the time it is paid – whichever is earlier. Punishment for 

abandoning a senior citizen shall include imprisonment for up to 3 months or a levy of rupees 5000/ or both. 

The tribunal can declare a transfer of property (as gift or otherwise) from a senior citizen to a transferee as void 

if the transfer was made under the condition of maintenance and the transferee neglects the agreement. Only 

parents are allowed to appeal against the tribunal. 

Parents can opt to claim maintenance either under Section 125 of the Criminal Procedure Code, 1973 or under 

this Act – they cannot opt for both.  If a person has an application under Section 125 pending before the court, a 

request can be made to the court to withdraw the application. After the withdrawal, the person can file an 

application before the Maintenance Tribunal under this Act. The Act provides for 

a) Appropriate mechanism to be set-up to provide need-based maintenance to the parents and senior 

citizens. 

b) Providing medical facilities to them. 

c) For institutionalization of a suitable mechanism for protection of life and property of older persons. 

d) Setting-up of old age homes in every district. 

Section 19 of the act mandates establishment of an old age home in every district and provides for the 

protection of life and property of the elderly. Further sec.23 provides for the protection and property of senior 

citizen in the following words. Sec 23(1) where any senior citizen who, after the commencement of this Act, 

http://www.hyderabadpolice.gov.in/acts/CrPC.pdf
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has transferred by way of gift or otherwise, his property, subject to the condition that the transferee shall 

provide the basic amenities and basic physical needs to the transferor and such refuses or fails to provide such 

amenities and physical needs, the said transfer of property shall be deemed to have been made by fraud or 

coercion or under undue influence and shall at the option of the transferor be declared void by the Tribunal. 

Apart from the Act of 2007, it appears relevant to add on about two new schemes, announced in the budget 

speech in the year 2007. One is Reverse Mortgage and another one is New Pension Scheme. The 2007 Budget 

Speech announced the introduction of reverse mortgage for senior citizens by the National Housing Board. The 

scheme involves the senior citizen borrower mortgaging the housing property to a lender, who then makes 

periodic payment to the borrower(s) during the latter’s life time.Under the New Pension Scheme, every 

subscriber is to have an individual pension account, portable across job changes. The amount (including the 

income on investments) will be available at the age of 60 years, with at least 40% to be converted to monthly 

payments for the rest of their lives. This pension scheme wants to bring into its fold, those working in the 

unorganized sector, so that they can save for their old age right from the time they start earning. 

VI. NATIONAL POLICY FOR OLDER PERSONS, 1999: 

In order to address the problems of the older persons the Ministry of Social Justice and Empowerment has 

launched in the year 1999 a National Policy for Older Persons. National Policy for Older Persons, 1999 seeks to 

assure older persons that their concerns are national concerns and will not live unprotected, ignored and 

marginalized. It aims to strengthen their legitimate place in society and helps older people to live the last phase 

of their life with purpose, dignity and peace.  Its main features are as follows: 

 Old age Pension Scheme 

 Tax Exemption for Senior Citizens 

 Subsidy in healthcare, mental health services, counseling facilities 

 Grants, land grant at concessional rates and private hospitals to provide economical and specialized 

care for the older person. 

 Earmarking 10% of the houses in housing schemes and easy access to loans. 

 Layout of housing colonies to be sensitive to the needs of the older persons.  

 Quick disposal of cases of property-transfer, property tax, etc., 

 Assistance for construction/maintenance of old age home, Daycare centers, multi-service citizens 

center, outreach services, supply of disability related aids and appliances etc., 

 Setting up a welfare fund for older persons. 
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The Policy also recognizes the role of the NGO sector in providing user friendly affordable services to 

complement the endeavours of the State in this direction. In the year 2010, the Ministry constituted a review 

committee under the chairmanship of Dr.V.Mohini Giri to assess the present status of various issues concerning 

senior citizens and to draft a new National Policy on Older Persons. The Committee, after holding several 

consultation, regional subcommittee meetings with the stakeholders, submitted the draft National Policy on 

Senior Citizens, 2011on 30.03.2011. A New National Policy for Senior Citizens is under consideration12.  

VII. CONCLUSION AND SUGGESTIONS: 

           The well-being of the parents and senior citizens in India is addressed in the laws, policies and schemes 

introduced by the government from time to time.  For discussing about flaws in laws, the personal laws are not 

sufficient enough to protect the rights of citizens. The Code of Criminal Procedure also is not having exhaustive 

provisions for maintenance of aged persons. It is very much restricted with the maintenance of father and 

mother depending upon their ability to be maintained by themselves.  

Coming to the Maintenance and Welfare of Parents and Senior Citizens Act of 2007, the criticisms of the Act 

include its ambiguities. Senior citizen is defined as “any person above 60 years and includes parent, whether or 

not senior citizen”. This implies that a parent with a child who is not a minor whether or not 60 years will be 

defined as a senior citizen. There is scope for ambiguity. “Relative” means any legal heir of the childless senior 

citizen who is not a minor and is in possession of or would inherit his property after death. Does that mean that 

the content of the person’s will should be revealed beforehand and does that also imply that there will be no 

changes about the inheritance of property once a will is written? This will create ambiguity and questioning the 

testamentary disposition of property by the testator. It was also felt that only a person with property and 

children will benefit with the provisions of the Act. 

Awareness is the first step for concerted effort for advocacy. The Senior Citizen’s Guide and other such 

publications relating to the protection of aged persons will have to be reached to them. Apart from the 

criticisms against the Act of 2007, from the point of view of aged persons, on one hand lack of awareness about 

the existing legislations, government policies, schemes and inability to approach the appropriate authority for 

justice are some of the reasons for their neglect. On the other hand, although easier than moving the court, 

parents and the elderly would still have reservations about approaching a tribunal against their offspring and 

close relatives. The government should take more responsibility for implementing the laws, policies and 

schemes and also take positive efforts to create awareness among the needy for reaching out to them. 

Notwithstanding these loop holes and lacunae, the Maintenance and Welfare of Parents and Senior Citizens Act 

                                                           
12 Annual Report of the Ministry of Social Justice & Empowerment, Govt. of India, 2012-13 and http://socialjustice.nic.in 
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of 2007, the policies and new schemes for the elderly can be seen as significant steps in erasing some of the 

insecurity of the elderly and thereby improving their sense of well-being. 


	I.  Introduction

