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ABSTRACT:

Wartime sexual exploitation has been a concerning issue since time immemorial, whereby the victimisation of
women is pervasive and extremely atrocious. The psychology of treating rape as a ‘tactic of war’ highly
impacts the physical and mental state of the victims. The psychological warfare of sexual violence is a
technique to humiliate the enemy nation who are unable to protect their women and children, which results into
the exploitation of women’s body and soul and in turn, ruptures their very existence. Not only rape but women
are also subjected to genital mutilation, forced prostitution and sexual slavery during the times of social unrest.
This research paper contemplates the recognition of the sexual violence as an international crime and deals with
the far-reaching consequences of the same. Furthermore, it also makes an attempt to prescribe various
reformative and preventive measures to eradicate this prevalent evil.

Sexual Violence is not an inevitable part of the conflict.
Elizabeth Wood.

|. INTRODUCTION

In this day and age, wars and conflicts have become a harsh reality of our lives. Every day, there are numerous
reports of new conflicts and escalated tensions between two or more nations. It seems like it is unimaginable to
think of a world without the wars. In various regions, generations of people have known nothing other than the
sites of war. The existence of such conflicts serves no good except for having a degrading impact on the lives of
the people. The effects of these wars mostly include the destruction of life and property, displacement of

citizens and financial degradation of the area under war among many others.

What is more disturbing is that apart from these difficulties, people living in the war-affected areas also fall
victims to the crime of sexual violence at the hands of the military and other notorious elements. The dictionary
meaning of ‘sexual violence’ is the crime of forcing a person to submit to sexual intercourse against his/

her will. It includes criminal acts like rape, prostitution, sexual humiliation, genital mutilation and so on.

Wartime sexual violence is not a new phenomenon. It has existed in our society for a long time. This kind of
sexual violence occurs due to many reasons ranging from strategic to opportunistic ones. The most important
reason for the rape to prevail during the times of war is to assert the masculinity of the perpetrators over the
victims. Some men are dragged into the brotherhood of guilt and are forced to rape. The humiliation of the

enemies is the supreme purpose for which the armed organizations order their men to rape the women of the
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‘enemy clan’, implant their sperm and in turn, wipe out the enemy race or ethnicity.> Margot Wallstrom, special

representative of the UN Secretary-General on sexual violence in conflict has aptly said, "Sexual violence is a
way of demonstrating power and control. It inflicts fear on the whole community. And it is, unfortunately a very
effective, cheap and silent weapon with a long-lasting effect on every society."?

As stated earlier, rape during armed conflicts has persisted for ages. Sadly, the said issue became a part of the
humanitarian law as late as the 19" century. During the early times, rape was considered as an inexorable part
of the war. It was largely viewed as a ‘trophy of war’ where soldiers rape women of the enemy as a means to
terrorise and mortify them.® The unsettling part is that even after the implementation of various laws against

such evil practice, it is still prevalent on a large scale.

This research paper makes an attempt to draw a special attention towards the issue of wartime sexual violence
and how it is responsible for the traumatic and indelible impact on the lives of the victims. In addition to this, it
endeavours to recommend measures that can be taken up to prevent this inhumane act against the innocent

civilians.
Il. SEXUAL VIOLENCE As A WEAPON OF WAR

""Sexual violence in conflict needs to be treated as the war crime that it is; it can no longer be treated as an
unfortunate collateral damage of war." -Ms. Zainab Hawa Bangura, UN Special Representative on Sexual

Violence in Conflict.*

Amnesty International asserts that in modern conflicts, rape is used deliberately as a military strategy. It
describes war rape as a ‘weapon of war’ or a ‘means of combat’.> According to UNICEF, ‘systematic rape is
often used as a weapon of war in ethnic cleansing’. In 2008, the United Nations Security Council argued that
"women and girls are particularly targeted by the use of sexual violence, including as a tactic of war to
humiliate, dominate, instil fear in, disperse and/or forcibly relocate civilian members of a community or ethnic

group.®

The term ‘sexual violence’ involves a range of perilous crimes such as rape, sexual mutilation, sexual

! Lauren Wolfe, What are some of the reasons rape is so prevalent in war?, Gloria Steinem on Rape in War, Its Causes, and How to
Stop It, (Aug 10, 2018, 11: 57 PM), https://www.theatlantic.com/international/archive/2012/02/gloria-steinem-on-rape-in-war-its-
causes-and-how-to-stop-it/252470/

2 UN News Centre, Interview with Margot Wallstrom, Special Representative on Sexual Violence in Conflict, (Aug 10, 2018, 12: 12
AM), http://lwww.un.org/apps/news/newsmakers.asp?NewsID=55 .

3 UK Essays, Rape as a Weapon of War, (Aug 10, 2018, 12:50 AM), https://www.ukessays.com/essays/history/rape-as-a-weapon-of-
war-history-essay.php.

4 UN News Centre, Interview with Zainab Hawa Bangura, Special Representative of the Secretary-General on Sexual Violence in
Conflict, (Aug 11, 2018, 6:24 PM), http://www.un.org/apps/news/newsmakers.asp?NewsID=119.

5> Carly Brown, Background, Rape as a weapon of war in the Democratic Republic of the Congo, (Aug 11, 2018, 11: 00 PM)
https://irct.org/assets/uploads/Rape-as-weapon-war-1-2012.pdf .

® Rape: A weapon of war, (Aug 15, 2018, 10:00 AM) https://www.ohchr.org/en/newsevents/pages/rapeweaponwar.aspx.
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humiliation, mass rape, forced prostitution, abduction and forced pregnancy. The deeply entrenched notion

dovetailed in the commission of sexual offences during wartime and conflict against the women is the
objectification of women’s body as property/chattel by victorious warriors. Sexual violence may also be
reckoned as a means of troop mollification, where women are excruciatingly forced into ‘military sexual
slavery’. One of the core reason for the occurrence of sexual violence is the destruction and ruination of the
pride of men and thereby community. Men who are unable to ‘protect their women’ are subjected to
humiliation and they are considered weak and powerless, but this fact will always stay indispensable that
women are the ultimate victim of these atrocious acts inflicted upon them which consumes their life, body and
soul. Therefore, this brutish practice is considered as a means of psychological warfare, rendering humiliation

and a major defeat of the enemy.

Sexual violence in the form of rape is considered as a weapon even more powerful than a bomb or a bullet.
It can also be used to inflict punishment upon the women, particularly where women are politically active, or
are associated with others who are politically active. It can further be used to torment and terrorise the
population at large by shattering the communities and driving the people out of their homes. Sexual violence
can also be part of a genocidal strategy and ethnic cleansing, which inflicts life-threatening bodily and mental

harm.

Wartime sexual violence is used as a weapon of war and a tool of ethnic domination. Sexual violence in conflict
is a human rights violation and is contrary to international law. It jeopardises international peace and security,

accentuates gender discrimination and prevents post-conflict societies achieving sustainable peace.’

Conflict-Related Sexual Violence (CRSV) is often deliberately used as a tactic of war or terror by both non-
state armed groups and state security forces, as it results in physical and psychological traumas, creating
devastating and scourging effects that leave their impact far beyond the immediate victim of physical violence.

e Victimisation of Women - Victory in War:

It is indisputable that women are victims of unbelievably horrific atrocities and injustices in the conflict which
results into the ugliest form of exploitation of the body of the women. The psychology behind infliction of
sexual violence against the women and her victimisation is that it creates the sense of satisfaction and it reflects
the sign of victory in war as it directly humiliates the men because they are unable to protect their women. In
this process, women are merely used as a means and tool during the war, which spoils their life and exploits of
their body. They rarely have the same resources, political rights, authority or control over their environment and

needs that men do. In addition, women are unable to protect themselves as they are physically not as strong as

"HOUSE OF LORDS, SEXUAL VIOLENCE IN CONFLICT- A WAR CRIME 28, (1% ed. 2015).

International Journal of Law Management & Humanities Page 3



www.ijilmh.com ©2018 IJLMH | Volume 1, Issue 3 | ISSN: 2581-5369
men and they are burdened with caretaking responsibilities which limit their mobility. The harm, silence and

shame which women experience in war are pervasive and their redressal is almost non-existent.

The general breakdown in law and order which occurs during conflict and displacement leads to an increase in
all forms of torturous and abusive violence. The victimization of the women, physically and mentally, is not
only inflicted by the enemies during war, but they are also subjected to domestic violence by their husbands due
to the tensions of conflict and the frustration of powerlessness and loss of traditional male roles associated with
displacement. Alcohol abuse may also become more common and exacerbate the situation. The nerve wrecking
brutality foisted upon the women is the most heinous and poisonous crime during the war crimes of all times.
‘Their wombs are punctured with guns and they are repeatedly raped, tortured in front of their husbands and
children. Rifles are forced into their vaginas. Pregnant women are beaten to induce miscarriages. Foetuses are
ripped from wombs. They are kidnapped, blindfolded and beaten on their way to work or school and used as
sexual slaves to service troops and they are forced to cook for them, carry their loads from camp to camp. They
are purposely infected with HIV/AIDS which acts as a slow and painful murder. Trafficking and sexual slavery

are inextricably linked to conflict’.

In South Kivu, in the Democratic Republic of the Congo (DRC), women had been buried alive by local
villagers, because ostensibly they were believed to be witches, but the reality is that the women were exploited
because they were suspected of providing food and medicine to armed groups that the villagers did not support.
It has been reported by Human Rights Watch, concerning rape in the internal armed conflict that reported cases
often involve the most inhumane act of inserting foreign objects into the vagina and anus combined with other
forms of torture including electric shock to vagina and breasts and commission of rape of pregnant women and
minors. Women go through the feelings of severe despair, traumatization, guilt and shame, accompanied by the
fear of rejection by husband and community. Some victims of rape are driven to commit suicide as the result of
these consequences and others end up being prostitutes, as their only way of survival after rejection from their

family.

Occurrence of rape is particularly high in situations where male power has become unstable and it is committed
not only as a sexual act but also as an aggressive act, to gain satisfaction from the helplessness and humiliation
of the victim. It is considered as a symbolic rape of the body of the community. It is generally committed
because the violation of the gender stereotype is perceived by the aggressor, i.e. women pose a threat to the men

by being politically active, engaging in resistance movements and propaganda, so that rape essentially

8 ELISABETH REHN & ELLEN JOHNSON SIRLEAF, WOMEN, WAR AND PEACE: THE INDEPENDENT EXPERTS’
ASSESSMENT ON THE IMPACT OF ARMED CONFLICT ON WOMEN AND WOMEN’S ROLE IN PEACE-BUILDING 3,
(2002).
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constitutes a sexual punishment for the trespass of a perceived gender boundary. Rape by enemy troops is also

recognized as war propaganda.®

Not only women, but the rape of men by other men is also common in war. A 2009 study by Lara Stemple
found that it had been documented in conflicts worldwide; for example, 76% of male political prisoners in
1980s EI Salvador and 80% of concentration camp inmates in Sarajevo reported being raped or sexually
tortured. Stemple concludes that the “lack of attention to sexual abuse of men during conflict is particularly
troubling given the widespread reach of the problem.”® According to a survey published in the Journal of the
American Medical Association in 2010, 30% of women and 22% of men from the eastern part of the

Democratic Republic of the Congo reported that they had been subject to conflict-related sexual violence.!

I1l. HISTORICAL STATISTICS OF WARTIME SEXUAL VIOLENCE

o Antiquity: Since time immemorial, the woman’s body is objectified and exploited during the war to
satisfy the feelings of lust and throw humiliation on the faces of the enemy. The following are the instances
which clearly establish that since ancient times, sexual violence of the women has been used as a weapon of

war.

1. The Bible: "For | will gather all the nations against Jerusalem to battle and the city shall be taken
and the houses plundered and the women taken..." (Zechariah 14:2) "Their little children will be
dashed to death before their eyes. Their homes will be sacked, and their wives will be taken." (Isaiah
13:16)

2. The Torah: “The female captive must be brought to the home and following the month in which

she is given to mourn, the man must decide to either take her as a wife or set her free”.

(Deuteronomy 21:10-14)

. Middle Ages: The Vikings (Scandinavians who raided and colonized wide areas of Europe from the late
8th century to the early 11th century) had a reputation for ‘rape and pillage’. Female slavery and war rapes were
also common during the medieval Arab slave trade, where prisoners of war were captured in battle from non-
Arab lands who often ended up as concubine slaves in the Arab World.*2 Historian Robert Davis claims that the
Barbary pirates also captured 1.25 million slaves from Western Europe and North America between the 16th

and 19th centuries.

® Radha Coomaraswamy, Gender- Specific Human Rights Violation in War and Conflict, 7-10, WILPF (1997).

10 |_ara Stemple, Male Rape and Human Rights, HLR 605 (2011).

11 Will Storr, the rape of men, The Guardian, 107 (2011).

12 Slavery in Islam: Sexual Slavery, (Aug 12, 2018, 11:04 AM)
http://www.bbc.co.uk/religion/religions/islam/history/slavery _1.shtml#section_7.
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o Early Modern Period:

1. European Colonial Era: During the European colonial era, after the Dutch were expelled from

Taiwan in 1662, Dutch women were kept as sexual slaves by the Chinese.

2. Boxer Rebellion: During the Boxer Rebellion, the Chinese Boxers did not commit rape against
foreign women but they just killed them, but the Western forces of the Eight-Nation Alliance
committed the crime of killing, looting, and raping rampage against Chinese civilians. Thousands
of women were raped by the invading troops and thousands of women committed suicide in order

to avoid being raped.™

. World War — | & 11: In the first months of the war, rapes were allegedly committed during the Imperial
German advance through Belgium. During World War 1l and in its immediate aftermath, war rape occurred in a

range of situations, ranging from institutionalized sexual slavery to war rapes associated with specific battles.

. Role of Army during the war: The term ‘comfort women’ is a euphemism for the estimated 200,000,
mostly Korean, Chinese, Japanese, Taiwanese and Filipino women who were forced to serve as sex slaves in

Japanese military brothels during World War 11.24

It has been claimed that some U.S. military personnel raped Okinawan women during the Battle of Okinawa in
1945. Following the war there were 1, 336 reported rapes during the first 10 days of the occupation of

Kanagawa prefecture.

During eleven months of 1952 in the 110,000-man logistics branch of the Chinese Volunteer Army, there were

41 men charged with rapes, also there were adultery, sodomy, murder and traffic accident killings.

During the Bangladesh Liberation War in 1971, numerous women were tortured and raped by the Pakistani
army. Most of the women were captured from Dhaka University and private homes and kept as sex-slaves
inside the Dhaka Cantonment.*®

During 1992 alone, 882 women were reportedly gang-raped by Indian Security Forces in Jammu and Kashmir.

It has been reported that in Peru, throughout the 12-year internal conflict, women were frequent victims of
sustained war rape perpetrated by government security forces. It has also been reported that during the August

1990 invasion of Kuwait, an estimated 5,000 Kuwaiti women were raped by Iragi soldiers.®

13 JOANNA WALEY-COHEN, THE SEXTANTS OF BEIJING: GLOBAL CURRENTS IN CHINESE HISTORY 201 (2000)

14 Thomas Schieffer, Comfort Women Were 'Raped: U.S. Ambassador to Japan, (Aug 12, 2018, 2:00 PM)
http://english.chosun.com/site/data/html_dir/2007/03/19/2007031961023.html .

15 Time, East Pakistan: Even the Skies Weep, (Aug 12, 2018, 5: 16 PM)
http://content.time.com/time/magazine/article/0,9171,877316,00.html.
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V. RECENT OCCURRENCES OF WARTIME SEXUAL VIOLENCE

Violence against women in conflict is one of history's great silences. 94 per cent of displaced households
surveyed in Sierra Leone had experienced sexual assaults, including rape, torture and sexual slavery.l’ At least
2,50,000 — perhaps as many as 5,00,000 — women were raped during the 1994 genocide in Rwanda.'® Sexual
violence in the ongoing hostilities in Algeria, Myanmar, Southern Sudan and Uganda is pervasive. There is a
dramatic increase in domestic violence in war zones, and of the growing numbers of women trafficked out of
war zones to become forced labourers and forced sex workers.*® Trafficking worldwide grew almost 50 per cent
from 1995 to 2000%° and the International Organization for Migration (IOM) estimates that as many as 2
million women are trafficked across borders annually. The annual profit from this trade is estimated at
somewhere between $5 and $7 billion. Data from the Human Rights Task Force on Cambodia estimates that
nationwide, 44 per cent of trafficked children under 18 were sold by intermediaries, 23 per cent by family

members, 17 per cent by boyfriends, 6 per cent by an employer and 6 per cent by unknown persons.?

Eye-witnesses recount the gang-rape of women by rebels with the stated intent of causing them to bear children
of a certain lineage. An average of 40 women are raped daily in South Kivu, DRC; between 20,000 and 50,000
women were raped during the war in Bosnia in the early 1990s; in Sierra Leone, between 50,000 and 64,000
internally displaced women suffered sexual assault at the hands of combatants; the Rwandan genocide
memorial notes that 5,00,000 women were raped during 100 days of conflict.?? According to a European
Community fact-finding team, more than 20,000 Muslim girls and women have been raped in Bosnia since
April 1992. Teenage girls have been a particular target in Bosnia and Herzegovina and Croatia and impregnated

girls have been forced to bear ‘the enemy's' child’.?®

Daesh or Islamic State operating in Iraq and Syria, use rape as a tactic of terrorism, torture and as part of ethnic
and religious targeting. Daesh, and other extremist groups such as Boko Haram, have also used conflict-related
sexual violence as a means of attracting and retaining combatants by promising ‘wives’and sex slaves to its

fighters.

6 The terrible secrets of the Turkish invasion of Cyprus, (Aug 12, 2018, 6: 00 PM)
http://www.lobbyforcyprus.org/mediaitem.aspx?id=256.

17 War-related Sexual Violence in Sierra Leone, Physicians for Human Rights with the support of the UN Assistance Mission in Sierra
Leone, Massachusetts, (2002).

18 International Panel of Eminent Personalities to Investigate the 1994 Genocide in Rwanda and Surrounding Events, July 2000.

19 Special Rapporteur on Systematic Rape, Sexual Slavery and Slavery-like Practices During Armed Conflict, (Aug 13, 2018, 10:00
AM) file:///C:/Users/Asus/Desktop/war/3F71081FF391653DC1256C69003170E9-unicef-WomenWarPeace.pdf.

20 EU Toughens Line on Human Trafficking, FINANCIAL TIMES, LONDON, March 15, 2000.

2L Phnom Penh: Ministry of Planning, Cambodia Human Development Report 1998: Women's Contribution to Development, (1998).
22 BUREAU FOR CRISIS PREVENTION AND RECOVERY, UNITED NATIONS DEVELOPMENT PROGRAM, SEXUAL
VIOLENCE AGAINST WOMEN AND CHILDREN IN ARMED CONFLICT 2 (2008).

23 UNICEF, Sexual violence as a weapon of war (Aug 13, 2018, 11:15 AM) https://www.unicef.org/sowc96pk/sexviol.htm .
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V. REPERCUSSIONS OF WARTIME SEXUAL VIOLENCE

While war and conflict inflict suffering on everyone, women are disproportionately affected by forced
displacement, destruction of civilian infrastructures, rights violations and by sexual and gender-based violence.

The effects of this violence persist long after a peace agreement is signed.

e Physical effects:

Physical injuries inflicted during rape include in its ambit sexually transmitted diseases (Infection with the
human immunodeficiency virus (HIV AIDS), maternal mortality, unwanted pregnancies, and unsafe abortions.
Female genital mutilation (FGM) which is a form of violence against the girl child that affects her life as an
adult woman is a traditional cultural practice in war. Insertion of human objects or physical objects, such as
fists, sticks, rods, and gun barrels is the most inhumane and brutal activity constituting sexual violence. As a
result of these particularly violent instances of rape, women victims suffer from incontinence and vaginal
fistula.?* In extreme instances of violent and convulsive rape in war, the walls of the vagina are torn or
punctured, resulting in severe pain and debilitating incontinence (urinary complications) and bowel
containment.?® Physical effects may also include bone breakage such as back-breaking and cranial cracks,

causing future disability, visual and hearing impairment, and mental incapacitation.

e Psychological effects:

Sexual violence during war-time is a psychological warfare of humiliating the enemy. The victim suffers
from physical and mental breakdown which includes the feeling of fear, helplessness, sadness, trauma,
disorientation, isolation, vulnerability, and desperation, which are so devastating and deadly for mental health
that it drives the victim to commit suicide. As the commission of sexual assault and rape is directly connected
to the pride of the enemy nation, therefore, the victims of this inhumane act are subjected to murder as part of
an honour Killing by family members of the victim. Long-term psychological injuries may include depression,
anxiety disorders (including post-traumatic stress syndrome), multiple somatic symptoms, flashbacks, on-going
trauma, chronic insomnia, self-hate, nightmares, paranoia, difficulty in re-establishing intimate relationships,
shame, disgust, anger, and persistent fears.?® The victims could have trouble sleeping, experience changes in
their appetite, or develop full-blown emotional problems, including post-traumatic stress disorder, depression,

substance abuse, or dependence.

e Psychosocial and societal effects:

24 Martens & Jackie, Congo rape victims seek solace, (Aug 13, 2018, 3: 22 PM) http://news.bbc.co.uk/2/hi/africa/3426273.stm .

% |bid.

26 Kristine T. Hagen & Sophie C. Yohani, The nature and psychosocial consequences of war rape for individuals and communities,
(Aug 14, 2018, 12: 45 PM) http://www.ccsenet.org/journal/index.php/ijps/article/viewFile/5755/6360.
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War rape disrupts the linkages between the rape victims and their communities. Even the children who are born

of rape face social stigmas. Thus, this phenomenon can structurally affect entire societies, which is closely
linked to the logic underlying the strategic use of rape as an instrument in armed conflicts. Victims are
subjected to social isolation and often abandoned by their husbands and rejected by their communities, resulting
in stigmatization and re-victimization.?’” This is particularly relevant in patriarchal societies, where female
sexuality is linked to male honour, where virginity is a core value, and where a culture considers ethnicity
transmitted through male genes. The societal consequences of war rape can equally have a negative impact on

post-conflict reconciliation and the judicial follow-up on war-time crimes, including rape.
V1. THE REFORMATIVE STEPS

For centuries, sexual violence was considered as an inevitable and somewhat legitimate part of the armed
conflicts. For instance, there were reports of mass rapes during the World War 11 but the number of convictions
of the perpetrators was far less than the number of crimes of sexual violence that were recorded. Laws against
the wartime rape were few and even those laws were not implemented and followed in their true sense. During
the pre-modern European era, women were largely viewed as the objects which were conquered by the army of
the enemy nation. Laws against wartime rape were laid down in the medieval Islamic military jurisprudence
which were stringent and included death penalty as the punishment for the said crime.? Other than this, sexual
violence during the wars was widely common and was construed as a socially acceptable behaviour of the war

culture.

In the 18" and 19" century, laws related to the problem of wartime sexual violence came pouring in. Various
treaties and war codes had vague provisions regarding the protection against the wartime sexual violence. In
1785, one of the first such treaties known as the Treaty of Amity and Commerce had specified about the
protection of women and children from any kind of molestation at the times of war. In yet another instance, the
Declaration of Brussels of 1874 specifies that the "honours and rights of the family....should be respected”.?®
However, it has been argued that those treaties and declarations did not prove to be very competent in
combating the menace of sexual violence as the new weapons and advanced technology increased the

destruction and upheaval of the war-affected areas.*°

27 Jeanne Ward & Mendy Marsh, Sexual Violence Against Women and Girls in War and Its Aftermath: Realities, Responses, and
Required Resources, (Aug 14, 2018, 1: 00 PM)
http://www.operationspaix.net/DATA/DOCUMENT/1045~v~Sexual_Violence_Against Women_and_Girls_in_War_and_Its_After
math___Realities_Responses_and_Required_Resources.pdf.

ZBABOU EL FADL KHALED, COMMENTARY: TERRORISM IS AT ODDS WITH ISLAMIC TRADITION, (LA Times, 2001).

2 Dr. KELLY DAWN ASKIN, WAR CRIMES AGAINST WOMEN: PROSECUTION IN INTERNATIONAL WAR CRIME
TRIBUNALS 34 (Martinus Nijhoff Publishers, 1997).

301d. at 33.
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The first codified law of international humanitarian law known as the Lieber Code of 1863 also emphasised

that rape and other forms of sexual exploitations during the wars are unacceptable and punishable with death
penalty.3! Article 44 of the code states that “All wanton violence committed against persons in the invaded
country ... all rape, wounding, maiming, or killing of such inhabitants, are prohibited under the penalty of
death, or such other severe punishment as may seem adequate for the gravity of the offence. A soldier, officer
or private, in the act of committing such violence, and disobeying a superior ordering him to abstain from it,

may be lawfully killed on the spot by such superior” .3

The international courts called as Nuremberg and Tokyo Tribunals were established during the World War II.
While the Tokyo Tribunal was successful in convicting the perpetrators of sexual violence to some extent3 but
in spite of the existence of various laws against the wartime sexual violence, the Nuremberg court failed
miserably in punishing the culprits and thus, in turn delivering justice to the victims.®* It was reported that
nearly 20 lacs German women were raped during the World War 11.*® The Geneva Convention of 1949
incorporated various provisions for the prohibition of mutilation, cruelty and torture of any kind towards the
civilians and prisoners.®® It also expressly prohibits the sexual exploitation of any kind like rape or forced
prostitution at the times of conflicts and social unrests.3” In 1974, the United Nations adopted the Declaration

on_the Protection of Women and Children in _Emergency and Armed Conflict against suppression,

aggression, colonialism and racism. It, however, does not specifically provide for the protection of women and

children against the criminal act of rape and other sexual offences.®

During the 1990s, rape committed during the wars began to be recognised as a heinous crime against humanity
and the international courts of justice awarded severe punishments to the rape offenders. In 1993, the
International Criminal Tribunal for former Yugoslavia convicted numerous men for the commission of rape on
women, some of whom were as young as 12-year-olds in Fo¢a, eastern Bosnia-Herzegovina.*® The landmark
decision of the International Criminal Tribunal for Rwanda established by the United Nations in the case of

Jean-Paul Akayesu, the mayor of Taba Commune in Rwanda was a major breakthrough in the history of laws

SIANNE-MARIE DE BROUWER, SUPRANATIONAL CRIMINAL PROSECUTION OF SEXUAL VIOLENCE: THE ICC AND
THE PRACTICE OF THE ICTY AND THE ICTR 7 (Intersentia nv, 2005).

32 |_ieber Code: Instructions for the Government of Armies of the United States in the Field, art 44.

33 Marlise Simons, For first time, Court Defines Rape as War Crime, N.Y.TIMES, June 1996.

34 DE BROUWER, supra note 27.

% "Silence Broken On Red Army Rapes in Germany", (Aug 18, 2018, 10:46 PM), https://www.npr.org/.

36 Geneva Conventions of 12 August, 1949 and Protocols Additional to the Conventions, art 3.

37 Geneva Conventions of 12 August, 1949 and Protocols Additional to the Conventions, art 27.

3 Declaration on the Protection of Women and Children in Emergency and Armed Conflict, Proclaimed by General Assembly
resolution 3318 (XXIX) of 14 December 1974, (Aug 19, 2018, 12:26 AM),
http://www.un.org/en/genocideprevention/documents/atrocity-
crimes/Doc.19_declaration%20protection%20women%20armed%20conflict.pdf .

3% Bosnia-Herzegovina: Foca verdict- rape and sexual enslavement are crimes against humanity, (Aug 19, 2018, 3: 08 PM),
https://www.amnesty.org.uk/press-releases/bosnia-herzegovina-foca-verdict-rape-and-sexual-enslavement-are-crimes-against.
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against wartime sexual violence. The tribunal found the mayor guilty of using genocidal rape as one of the

tactics for destroying and eliminating the Tutsi ethnic group.*® Subsequently, provisions regarding the
prohibition and punishment of wartime sexual violence were incorporated in various codified laws namely,

Uniform Code of Military Justice and the War Crimes Act of 1996 among many others.
. Role of UN Security Council:

In the recent years, the UN Security Council has played a great role in the prevention of sexual violence during
the wars and armed conflicts:

1. Security Council Resolution 1325 (2000) - This was the first step in which the member states were
directed to increase the participation of women to help in the prevention of conflicts. It also directed the
parties that are involved in the armed conflict to abide by the rule of international humanitarian law and

incorporate rules for the protection of civilian women during such situations.

2. Security Council Resolution 1820 (2008) — In this resolution it was declared that rape and other forms

of sexual offences during the war are now to be considered as wartime offences and are punishable.

3. Security Council Resolution 1888 (2009) — Under this resolution, Margot Wallstrom was appointed as
the Special Representative of the Secretary-General on Sexual Violence in Conflict by the Secretary-
General of the United Nations. She was succeeded by Ms. Zainab Hawa Bangura in 2012. She outlined the

Six objectives that are needed to be pursued:
I. Ending impunity for perpetrators and seeking justice for victims.

ii. Protecting and empowering civilians who face sexual violence in conflict, in particular women and

girls who are targeted disproportionately by this crime.
ili. Mobilizing political leadership to address this issue.
iv. Strengthening coordination and ensuring a more coherent response from the UN system.
v. Increasing recognition of rape as a tactic of war.

vi. Emphasising national ownership, leadership and responsibility in the fight to put an end to this
scourge. 4

4. Security Council Resolution 2122 (2013) — Under this, members of the UN Security Council

unanimously recommended and supported the abortion rights and other sexual and reproductive health

services to women who were the victims of rape in wars.

40 Fourth annual report of the International Criminal Tribunal for Rwanda, 1999.
“The Secretary-General’s Special Representative, Background Information on Sexual Violence used as a Tool of War, (Aug 19,
2018, 6: 03 PM), http://www.un.org/en/preventgenocide/rwanda/about/bgsexualviolence.shtml.
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5. UNITE to End Violence Against Women — This campaign was started by the UN Secretary-General

Ban Ki-moon in 2008 whose main objective was to prevent the violence against women in the times of
wars as well as peace. The campaign was successful in bringing together several UN agencies and
governments for the said purpose.*?

° Other Preventive Measures:

Apart from the laws provided by the United Nations Security Council, there are various other measures that can
be taken up by the government to prevent sexual violence during the armed conflicts. Firstly, the anticipation of
the occurrence of war can be helpful in combating the destruction during wars including sexual offences. When
the occurrence of any situation is foreseen beforehand, it becomes easier to tackle with it. For this, the
government authorities of any nation should provide necessary training to the civilians and the military during
the peacetime.

Secondly, better and broader education of the society on the international humanitarian law may also be helpful
in creating awareness among the individuals regarding the prohibition of sexual violence as a tactic of war and
decreasing the use of rape in conflicts. Gender awareness is another aspect that can be taken into consideration
to decrease the risk for women. It should be borne in mind that female-headed households and unaccompanied
children should be given shelter in the safe areas far from becoming the targets of the perpetrators.

Lastly, the state must impose heavy punitive measures against the members of armed and security forces who
commit such brutal activities against the innocent civilians so that these punishments act as a deterrent and

instil fear in the minds of offenders of such crime.
VII. CONCLUSION

""We have to be a loud and clear voice for those whose voices cannot be heard. Under international law,
rape is a crime against humanity—and it is our duty to work to bring impunity for such crimes to an
end." These words by Shirin Ebadi, Nobel Peace Laureate from Iran have reflected upon the current situation
regarding atrocities and brutalities inflicted upon the fragile and helpless victims of sexual violence in the war-
affected areas, whose voices usually fell upon the deaf ears of the cruel and tyrant perpetrators. The amount of

pain and sufferings that are endured by these victims is unimaginably egregious and brutal.

In spite of the implementation of various treaties and codes relating to the protection of the individuals against
the sexual exploitation in wars and armed conflicts, the inhumane act of treating sexual violence as a ‘weapon

of war’ is still a harsh reality, which directly plunges upon the physical and psychological stability of the

“2 1bid.
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victims. Moreover, the jurisprudence relating to this subject is underdeveloped and the execution of the existing

laws is highly unsatisfactory and thus, miserably fails to fulfill their purpose in recognizing and protecting the
rights of the civilians.

Though, the acknowledgement and the redressal of the said issue are undoubtedly strenuous and challenging
but it is the need of the hour that major reformative and security measures must be enforced to prevent the
reoccurrence of such gruesome exploitation of individuals in general and women, in particular. The various
humanitarian organisations and international NGOs must endeavour to design several protocols that comprise

the preventive and rehabilitative measures to check and curb the said problem.
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