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Abstract: Motherhood in women’s life is considered to be the fulfilment of her feminity. But in present days the 

impotency in women is cured through the process of surrogacy. The surrogacy is considered the gift in women life who 

are unable to bear child. The reality is that women are exploited in the name of surrogacy. This article mainly 

concentrates on the women rights and their exploitation through surrogacy and similar other issues relating to the rights of 

the child born out of surrogacy. This article also focuses on the suggestion of option to have adoption than to surrogacy. 

There are several children unparented who can be adopted which would reduce the risk of exploitation of women who are 

made to serve as surrogate mothers 

_________________________________________________________________________________________________ 

I. INTRODUCTION & GENESIS OF MODERN EDUCATION: 

Surrogacy being the result of development in the reproductive technology, the Surrogate parenting has risen 

widely in the recent years. Surrogacy in general terms may be defined as ‘another women carrying child for 

someone else’. She being the gestational mother has no right over the child after giving birth to it. This concept 

of surrogacy has various pros and corns, where in one hand it helps the people to have a genetic child on their 

own on other hand it violates the rights of both the women and the child.  In the recent years, this concept of 

surrogacy has become a debatable topic since it has a greater influence over the human rights. This essay 

mainly focuses on the various international, regional conventions and recommendations made on the rights over 

the surrogacy and the issues faced by both the surrogate mothers as well as the children born out of surrogacy. 

II. MEANING OF SURROGACY 

The term ‘surrogate’ has its origin in Latin term ‘surrogatus’, past participle of ‘surrogare’, meaning a 

substitute, that is, a person appointed in the place of another. Thus a surrogate mother is a women who bears a 

child on behalf of the another women, either from her own egg or from the implantation of a fertilized egg from 

another women1.  

 According to BLACK LAW’S DICTIONARY, surrogacy means the process of carrying and delivering 

a child for another person. 

                                                             
1 The 28TH LAW COMMISSION REPORT OF INDIA. 
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 The NEW ENCYLOPEDIA BRITANNICA, explains ‘SURROGATE MOTHERHOOD’ as the practise 

in which a women bears a child for a couple unable to produce children in the usual way. 

 The WARNOCK REPORT defines surrogacy as the practice whereby one women carries a child for 

another with the intention that the child should be handed over after the birth.2 

There are two types of surrogacy. They are 

 Traditional surrogacy 

 IVF/ Gestational surrogacy 

In various parts of the world the COMMERCIAL SURROGACY is made legal, whereas in some countries it is 

banned. In some areas the ALTRUISTIC surrogacy is made legal. But there are several issues regarding the 

rights of surrogate mothers as well as the children born out of it. Hence these issues may result in the violation 

of Human Rights. 

III. ISSUES RELATING TO SURROGACY 

1. kind of legal and psychological stress is faced by both infertile parents and surrogate mother? 

2. Whether the surrogate mother and the couple should remain unknown to each other?  

3. Whether this method would lead to the commercialisation of the surrogacy and expose the surrogate 

mother to the exploitation?  

4. Whether this method of surrogate motherhood is violating the mother’s rights over the born child? 

5. Whether the child has the right to know his gestational mother and also the access to the legal 

agreements pertaining to the surrogacy? 

6. Whether it is only for the couple who are infertile or for the single men and women? Should surrogate 

mother be paid for it? 

7. What is the situation of the born handicapped child, when no one wants it? 

8. What is the legitimacy and nationality of the surrogate child born in other country for whom the parents 

are nationals of the country, where the surrogacy is illegal? 

These ethical problems are answered by certain conventions, reports, recommendations, guidelines proposed by 

varieties committees formed internationally and regionally 

IV. INTERNATIONAL VIEW OVER SURROGACY 

Surrogacy is a world-wide concept where all human society irrespective of their discriminations are allowed to 

enjoy the right of having a child through surrogacy. There are several international instruments that upholds the  

                                                             
2 The Report of the Committee of Inquiry into Human Fertilization and Embryology (1984). 
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rights of women and children. 

International bill of human rights:  

Art.16 in UDHR3 explains that a person without any limitation has theright to marry and find a family. Hence, 

this impliedly includes the concept of the surrogate mothers. But there is no abstract provisions in the 

International Bill of Rights pertaining to the rights of surrogate mothers and the children born out of surrogacy.  

Universal declaration on bioethics and human rights (2005): 

The right to procreate should not depend on gender, equality, family or sexuality. It is considered to be a 

natural, inalienable right of any of the modern bioethics is that, the interests and welfare of the individuals 

should be given priority over the sole interest of science or society. Refusing a person who are childless to 

become parents is equal to the refusal in the development and further evolution of the Homo sapiens which is 

equal to genocide4. 

Haugue convention on contracting pregnancy (or surrogacy): 

The aim of this convention is that it claimed not to support this practice and therefore not insist the contract 

states to accept it and requires full and informed consent from the contracting mothers. It mainly aims on two 

aspects, 

To prevent the contracting pregnancy as to prevent the exploitation of the rights of surrogating mothers, 

It promotes adoption, as the surrogacy concept is violating the rights of the children without parents. 

CEDAW: 

CEDAW5 is the first specific International Convention for WOMEN. It confers all kinds of rights to women 

equal to men in all aspects.  

Art 11- right to work irrespective of maternity 

Art 12-to provide health support at time of pregnancy, lactation and at times of family planning. 

Art.14- reiterates the right of family planning especially to rural women.   

To the extent, CEDAW focuses on maternity, as a ‘social function’. However, it is difficult to reconcile with 

the commercial surrogacy, or at least those forms of commercial surrogacy in which the intending parents and 

the surrogate remains strangers6. 

                                                             
3 Universal Declaration of Human Rights 1948. 
4 Rapheal Lemkin coined the term to describe the mass Nazi killing of European Jews ‘Holocaust’. 
5 Convention on Elimination of all forms of Discrimination Against Women (1981). 
6 RE Baby M case, 537 A.2d 1227 (N. J. 1988). 
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CRC: 

Surrogacy implicates several rights of the child under CRC7. Though this convention mainly concentrates on 

the rights of illegitimate children8, it also inclusively explains the rights of children born out of surrogacy. Art.7 

of this convention provides that child after birth to be registered and it also includes rights regarding nationality, 

and the right to know his parents and to be cared by them. The convention explains is that the person giving 

birth is considered to be the mother, which is considered to be contrary to the surrogacy where the intended 

parents cannot claim right over the born child. Thus in this cases the final decision is in the hands of the 

national country which mainly considers the ‘WELFARE OF THE CHILD9’. 

CAIRO Conference (1994): 

The world conference on population clearly articulated the reproductive rights. Though surrogacy was not in 

the agenda of the conference, it was neither a supporter nor condemned it. But it impliedly supported by coating 

that ‘any method to follow to achieve the reproductive goals and have children by their choice’.  

V. REGIONAL MECHANISMS 

EUROPE: 

                 The exploitation of the human body has been increased in the recent days through human sexual 

servitude and trafficking for organs, which has now gained the international attention. On its list now the next 

way of human exploitation: surrogate motherhood. It is the violation of dignity of both mother and the child. 

Thus in Europe the surrogacy is made illegal, where it made a report that was presented in Council of Europe 

by the ECLJ on April 26, 2012, that answered to the current attempts to obtain the legalisation and 

normalisation of the practise of surrogate motherhood through drafting a recommendation10, based on two 

pending cases11.  

Countries like Germany, France, Switzerland, Italy has strictly banned surrogacy. While countries like 

Belgium, Netherland, Denmark tolerate surrogacy. Only two countries in the European Union support 

surrogacy. They are United Kingdom (UK), and Greece. German courts through German Civil Code banned all 

types of surrogacy. While all countries in Europe banned surrogacy only UK had approved it. It differentiated 

between commercial and altruistic surrogacy and put bar only to commercial surrogacy based on Surrogacy  

                                                             
7 Convention on the Rights of the Child(1989). 
8 Jan Balaz vs Anand Municipality and Others AIR 2010 Guj 21. 
9 J vs G 2013 (EWHC) 1432 (Fam). 
10 Recommendation on the rights and legal status of children and parental responsibilities.  
11 Mennesson vs France; Labesse vs France. 
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Arrangements Act 198512, as the child is treated as a commodity that only the wealthy people can afford. 

UNITED STATES: 

                  Surrogacy in US falls under the state jurisdiction. Hence, legal situation of surrogacy varies from 

each state to state. Some states friendly to surrogacy makes legal of both altruistic and commercial surrogacy. 

Some states confers the right only to hetero sexual parents. Some states support mostly gestational surrogacy 

but do not support the traditional surrogacy as it finds no legal support. 

SOUTH AFRICA: 

                  The South Africa Children’s Act of 2005 enabled that commissioning parents and surrogate to 

enforce the surrogate agreement in the court before fertilisation. The law also permits the single person and gay 

couples to be the ‘commissioning parents13’. But this is applicable only to the domiciles, as only they can 

benefit from the agreement (mostly altruistic rather than commercial) if only the commissioning parents are 

genetically related to the child. The surrogate mother would have already become once pregnant and must have 

living child and also viable. She also has the right to terminate pregnancy unilaterally by consulting and 

informing the commissioned parents14.   

VI. INDIAN VIEW ON SURROGACY 

BABY MANJI YAMADA’S CASE: 

                       Surrogacy is legal in India. But based on the Baby Manji case, the question arises whether India 

is the only country that legalises commercial surrogacy? The complicated case of Japanese baby Manji was 

born through IVF to the Japanese parent’s egg and sperm in Tokyo where the embryo was implanted to another 

women’s womb in Ahmedabad. Later at the time of incubation the couple got divorced. A month later baby was 

born where the genetical mother failed to take the custody of the baby as she claimed that the baby is totally 

unrelated to her. But based on agreement, the donor’s right is completed as she donated the egg and also the 

gestational mother as soon as the delivery. Now, the question raise for the motherhood as well the nationality of 

the child? Both the Indian law and the Japanese had no place for it. Later the baby was taken by its grandmother 

through her request in the Indian SC. This case reflects that absence of any law for regulating surrogacy in 

India. Hence, there arose the need for the ‘Surrogacy Arrangement (Regulation and Control) Act’ is felt in India 

for legalising altruistic surrogacy and prohibiting commercialization of surrogacy. Law is also needed for the 

regulation of parentage and nationality of the child born out of surrogacy.  

                                                             
12 Brahams D (Feb 1987). ‘The hasty British ban on commercial surrogacy’. JSTOR 3562435. 
13 Christie, Annabel, ‘South Africa shows a way to ensure more predictability in surrogacy arrangements’, ‘Bio News, Jan 9,2012.   
14 South Africa Children’s Act of 2005, chapter 19 (ss 92-303). 
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India-The Hub Of Reproductive Tourism: 

                           India, has become the great hub of fertility market for the couples of other nations where 

surrogacy is illegal through the ‘Assisted Reproductive Technology’ (ART), IVF, Artificial Insemination, and 

surrogacy estimated about 2,00,000clinics since 1978. Now it is the fast emerging leader of International 

surrogacy. The legal environment has also paved favourable way for surrogacy through the NATIONAL 

GUIDELINES given by ‘The Indian Council of Medical Research’ (ICMR). Surrogacy is legalised by 2002. 

The guidelines in the year 2005 regulated ART procedures. Thus, the Law Commission of India submitted the 

228th report on ART establishing the importance and need for surrogacy. Thus the following arrangements and 

observations were made by the Law Commission: 

 Surrogacy arrangements should be governed by the contract, which includes the consent of the surrogate 

to carry the child and also the consent of her husband, other family members, her consent to handover 

the baby to the commissioning parents after delivery, medical procedures, all reimbursement but all this 

should not be on the basis of commercial purpose. 

 The child to be given financial support in case if the commissioning parents died or divorced before 

delivery or if there is subsequent willingness of none to take delivery of the child the contract should 

include the life insurance of the surrogate mother. 

  In case of surrogacy the either parent must be a donor where the child is considered to be the genetical 

child that not in case of adoption. 

 Legislation should consider the child as legitimate of commissioning parents without any adoption 

process.  

 The birth certificate should contain the name of only commissioning parents as father and mother. 

 Right to privacy of surrogate mother and donor should be protected. 

 Sex-selective surrogacy should be prohibited. 

 Case of abortion should be governed only through the Medical Termination of Pregnancy Act 1971 only.  

VII. EXPLOITATION OF WOMEN 

The women who are hired for serving as surrogate mothers are treated very badly and they are being exploited 

in wide manner. Here I would like to mention the Anand village in India where the whole of village is doing 

this practice as a regular job. The women are ill-treated and on certain occations such as divorce of the legal 

parents the right of right of child is being exploited. So many countries have made this surrogacy legal, but as 

usual when there is technical advancement it is always accompanied by exploitation. The rights of women are 
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made food for this drastic advancement. On other hand, adoption is where though there are many legal 

procedures this sounds to be better than surrogacy. Adoption is a platform where an unparented child gets a 

family, there is a formation of family, where nobodies right is being exploited. 

VIII. CONCLUSION 

Surrogacy is the method where it is right and remedy for certain people whereas on the other hand it violates 

and exploits the rights of the women who act as surrogate mothers and the children born out of surrogacy.  

Surrogacy is evident that science have achieved in its sphere, where on the view of human rights this is being 

considered as the part of human exploitation especially of poor women who donate their body for pregnancy. 

Thus the human rights commission emotionally charged on the words used such as ‘baby farms’, ‘wombs for 

rent’, ‘outsourced pregnancies’. Thus many countries have made surrogacy illegal. But for the couple who 

wants their genetical babies may choose the option of ALTRUISTIC SURROGACY or ADOPTION instead of 

commercial surrogacy. 
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