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ABSTRACT: 

This essay seeks to embark on a brief comparative analysis of amendments of constitutions amongst common law legal 
systems of the world. In the millennial generation, recognition of personal rights and liberties has reached a high and in 

this nexus, it is imperative to study and understand the rights and liabilities afforded to individuals and the power of polity 

to amend these rights. This essay aims to reconcile efforts of various constitutions of upholding or disregarding rights that 
are often argued to be inalienable through the ideals of natural law. The essay will examine the constitution of the United 

Kingdom, United States, Canada and New Zealand amongst references to other states.  

Indian courts have recognized that amendments to the Indian constitution are subject only to the doctrine of ‘basic 
structure’, this essay aims to examine comparatively ‘to what extent are governments limited in their power to amend 

the constitution?’. Judicial construction of constitutional amendments has also been extremely controversial in India, 

exemplified in the cases of Keshavananda Bharti and Minerva Mills. This essay also aims to analyse the extent of 

judicial intervention in constitutional amendments and differing status of judicial power in amendments. 
 In India, it has been noticed that the Judiciary plays an extremely vital role in its interpretation of amendments, and has 

created constitutional law in this sense. However, in the British constitutional mandate, such power is not afforded to the 

judiciary. This essay will aim to explore the effect of the lack of judicial intervention in constitutional amendments. 
Yet another pressing issue of controversy which may arise in the course of this research is the question of ‘what is the 

role of fundamental rights in the amendment of constitution?’. In India, there has been no judicial authority which has 

stated that fundamental rights are part of the ‘basic structure’ doctrine, and therefore amendments are not expected to 

adhere to the fundamental rights of citizens and persons. However in world polity this may differ, and such comparison is 
crucial to the understanding of the 21st century world.  

This essay hopes to understand infirmities and advantages of amending laws in amongst common law constitutions and to 

reconcile an ideal structure of balance between Legislative and Judicial power in respect of constitutional amendments. It 
hopes to conclude in anti-Austinian fashion that the lack of judicial understanding of amendments may be largely 

detrimental to general polity despite questioning the supremacy of the sovereign. The role of fundamental rights has been 

seen as inessential to the Indian constitution, however this essay aims to compare and understand the relative importance 
of fundamental rights and its infallibility with respect to amendments.  

This essay will rely largely on analytical papers on world constitutions, specific case law analysis and statutory 

interpretation to understand and reflect upon the proposed research questions. The sources will be largely secondary. The 

sources of initial research are cited below.  
It is sincerely hoped that this essay may provide a fruitful and in-depth understanding to comparative constitutional law, 

and deal with pressing ideals of liberalism and the constitution in the 21st century. 

I. INTRODUCTION 

In the millennial generation, the recognition of rights and personal liberties strings a high-note. It is easy to 

access and understand the rule of law in the 21st century, with constant media coverage of it. Due to the 

availability of these resources, modern society is also reactive to changes in law and is active in combating any 

unnecessary changes. The Constitution forms the highest source of rights and freedoms of individuals1. In a 

charged and socially aware society, it is imperative that we may discuss the ability of constitutional 

                                                             
1Constitution of India, Art. 13-28; United States Constitution, 1st Amendment.  
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amendments to amend these rights amongst other rights afforded by the constitution. This awareness of law and 

society must not be restricted to a focused study of a single state but rather the understanding of these rights 

must be global. This essay aims to construct a brief structural analysis of constitutional amending procedure 

and restrictions amongst world constitutions. This essay will aim to reconcile the ability of constitutions to 

uphold the rights seen as inalienable by society through a comparative study. References will be made to the 

constitutions of the United States and India. This essay will aim to answer the question by contrasting the 

procedure and effect of amendments in the two jurisdictions.  

II. PART 1: POWER OF STATES TO AMEND THE CONSTITUTION 

It is no surprise that scholars place the supremacy of the Constitution in its highest regard. The Constitution of 

any given country acts as the pinnacle of human understanding of the country. The constitution defines the very 

nature of a given state. Considering the pedestal that constitutional values are placed at, amendments of the 

constitution are met with great fervor and intense discussion. In fact, the procedural safeguards attached with 

constitutional amendments are far greater than that afforded to the passing of other general laws. In India, 

Article 368 refers to the amending power, and these amendments may only be passed in the parliament by a 

simple majority, granted that is no less than 2/3rds of the house2. Normal bills may be passed by a simple 

majority.3 The United States constitution is recognized as being the ‘toughest’ constitution to formally amend, 

with a two-tier structure. The Amendment must be proposed by 2/3rd ‘s of both houses, and then ratified by 

3/4th of State Legislatures to be passed 4 . Aziz Z. Huq explains that the US constitution is rigid, and 

uncooperative to contemporary constituencies 5 .One will gather a notable disparity in the Constitutional 

Amendment process between the Indian and North American experience. Amendments are a rarity in the US, 

witnessed by the fact that there have only been 27 Amendments in over 200 years of United States history, 

whereas in Indian a short span of 70 years has seen 101 amendments.6The immediate question to be asked is 

why this disparity? The answer is simply found by a reference to the structure of amendments in these 

jurisdictions. However, the more pressing question in context of this essay is which system may be more 

beneficial, is it the system that allows for free-flowing change with judicial control, or is it better for one to 

refer to a rigid and largely constant constitution dominated by legislative procedure. A discussion of the role of 

the Judiciary is also pertinent to understand the question at hand. 

                                                             
2Constitution of India, 1950.   
3Ibid. 
4United States Constitution, Art. V.  
5 Huq, Aziz. “The Function of Article V.” Chicago Unbound, University of Chicago, Apr. 2014, 

chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1908&context=public_law_and_legal_theory 
6 Dixon, Rosalind. “Constitution Amendment Rules; A Comparative Perspective.” Chicago Unbound, University of Chicago Law 

School, May 2011, chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article. 
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III. JUDICIAL CONTROL 

Ackerman argues that constitutional amendments are an essential feature that is required. He explains that 

constitutional amendments adhere themselves to fixating the constitution towards a higher law. 7 Therefore, 

amendments are a form of popular mobilization, and change of mindsets. However, it is argued in contrary 

fashion by Zohar that constitutional amendments tend to modify the constitutional framework and are therefore 

dangerous to allow as formal enactments8. These two views may be reconciled as the arguments for allowing 

amendments, and that against allowing easier amendments. In Keshavnanda Bharti v State of Kerala, the 

court had to consider whether the 24th, 25th, 26th and 29th amendment are valid. These amendments sought to 

prevent judicial review of amendments and largely constrain the right of appeal when the state acquires private 

property9. The Amendments in question here reveal the danger of free-flowing change as explained by Zohar. 

The lack of judicial review would violate the principle of importance awarded to the judiciary. Allowing such 

an amendment to be passed would be extremely problematic as it would lead to an inability to question state 

action. However, it must be noticed that where there is an easier method of enacting amendments, the judiciary 

occupies a greater role in interpretation of such amendments. 

The judiciary in India has constructed a coherent and vital formula to prevent frivolous and unconscionable 

amendments through the creation of the ‘Basic Structure’ doctrine10. Within this framework, it is pertinent to 

discuss the advantage of free-flowing amendments. The Indian experience will show that several formal 

amendments to the Indian constitution are extremely beneficial in protecting the rights of individuals, and to 

further the spirit of the constitution. Much in contrary fashion to Zohar’s claim that constant amendments will 

nullify the essential nature of the constitution, Amendments to the Indian constitution such as the 86 th 

amendment and the 20th Amendment further the tenets of the constitution. The 86th amendment created the 

Right to Education, which upholds the secular values enshrined in the preamble, whereas the 20th Amendment 

created the separation of Judiciary from executive and gives independence to judicial activity11. This is essential 

as it is creating a balanced system of governance and establishes coherent checks and balances, vital to the 

democratic system. However, we must also recognize that in similar fashion formal amendments such as 24th 

amendment sough to dilute the important tenets of the Indian constitution and curtail fundamental rights12. The 

ease of passing amendments during single party majority rules may therefore create an issue in this respect by 

                                                             
7 Ackerman, Bruce (1991), We the People: Foundations, Cambridge, MA: The Belknap Press of Harvard University Press 
8 Zohar, Noam (1995), ‘Midrash: Amendment through the Molding of Meaning’, in Responding to Imperfection: The Theory and 

Practice of Constitutional Amendment, edited by Sanford Levinson, Princeton: Princeton University Press, pp. 307–18. 
9(1973) 4 SCC 225 
10Ibid 
11Supra n. 1 
12Supra n. 8 
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allowing the passing of laws such as the 24th amendment. At this crossroad is where we must recognize the 

importance of the judiciary as a body that may reconcile with the dangers of free-flowing amendments.  

The judiciary of India initially recognized Amendments under Article 36813 at the same pedestal as ‘other laws’ 

and therefore simply applied the standards of legitimacy of other laws to amendments. This decision in 

Golaknath was later overruled in light of the 24th Amendment in Kesavnanda Bharti, where the court decided 

that Amendments that violate the ‘basic structure’ of the Indian constitution may not be passed. The basic 

structure doctrine contains 5 main features which are namely – 1. Supremacy of the Constitution, 2. Separation 

of Powers, 3. Federal character of constitution, 4. Secular Character of Constitution, 5. Republican and 

democratic form of government14. These were the 5 conditions extrapolated by the court in Kesavnanda 

Bharti v State of Kerala, however the Indian courts have further their interpretation of Kesavnanda Bharti, 

and added the rule of law in Indira Sawhney v UOI15, as well as Judicial Review in Minerva Mills v. UOI16. 

Therefore, where the statutory law has lacked, and exposed itself to the danger of over-modifiying the 

constitution the judiciary has played an essential role in preventing this. However, there is still a major problem. 

In the context of discussion of rights, the Indian experience does not provide a solution to the question of what 

is the role of amendments in respect of fundamental rights under the Indian constitution. No precedent or law 

exposes the idea that fundamental rights form a part of the basic structure. India may therefore be open to being 

exposed to amendments that are in violation of fundamental rights, could a more rigorous and rigid system be 

more beneficial in terms of rights? There may be room to interpret the basic structure tenets as including 

fundamental rights, but is this protection enough? Perhaps referring to Zohar’s claims will help answer this 

question. 

IV. STRINGENT AMENDMENT PROCEDURE 

The Amending of the US constitution by the text requires the amendments to be proposed by 2/3rd of both 

houses and then ratified by 3/4th of states17. Therefore, under Article V, there is not only a restriction on the 

passing of the amendment but also the method of proposing the amendment. This two-fold method coupled 

with a constantly divided republican v democratic front creates an extremely stringent amending procedure. 

The constitutional amendment mechanism is meant to be reactive to modern situations and public sentiments, 

however scholars such as Rosalind Dixon express that the United States constitution is rigid and unopen to 

changing social and political structures18. The harshest critics explain that the amendment mechanism and its 

                                                             
131967 AIR 1643 
14Supra n. 8 
15 AIR 1993 SC 477 
16 AIR 1980 SC 1789 
17United States Constitution.  
18Supra n. 5 
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rigidity may lead to constitutional demise, and go even as far as to say that it is the constitutional provision ‘to 

hate’19. With extensive scholarship aimed towards dismissing the credibility of stringent amendments, it might 

be tough to extrapolate reasons to affirm such a system, yet it may be said that such a system protects the 

constitution from deviating from its essence20. 

Classical Jurisprudence explains that rules imposed by the state develop into freedoms for individuals21. The 

argument for the advantage of stringent amendments comes from this understanding. Aziz Huq writes that the 

American constitution and his rigidity contributed greatly to the development of strong financial and political 

institutions in the United States22. The infallible nature of the constitution helped to create financial security and 

stable investment. The inability for the congress to amend the constitution with a specific purpose in mind 

would serve to create certainty in investments, especially cross state investments. A contract may have 2 

options, the first being to honor it, the second to dishonor it, and the third to leave the contract. The advantage 

of rigidity therefore metaphorically will disallow everything but exit. It may therefore facilitate cooperation 

between republicans and democrats where necessary, it will force cooperation between states where states 

refuse to do so. Situations such as these may be advantageous as it will create coherence amongst states. This 

may be witnessed by the fact that the states in the United States have not changed greatly in the history of the 

country, except for states that have been annexed. However, the argument to this effect may be negated by the 

fact of a lack of cultural difference, but ethnic differences do still exist in the US. In this structure it is easy to 

say that by not modifying the constitution, it creates a uniform spirit of the constitution, much in fashion of 

what Zohar finds to be essential. It must be noted that this rigidity may still suffer from the infirmity of being 

unreceptive to modern circumstances.  

The Equal Rights Amendment is an infamous Constitutional Amendment in the US, it was first proposed in 

1782, rejected and then put forth again in 1982, again failing ratification 23 . While most United States 

Amendments were simply ‘nationalistic’ in nature, and dealt with legal procedures24, the single most important 

bill reactive of a change in times failed to be ratified, twice. This experience most definitely reveals an inherent 

problem in the Constitutional Amendment structure in the US. Another important amendment, the child labour 

amendment was also not passed in the US, although suggested in 192425. Although these amendments aren’t 

particularly necessary to be passed, and rather other laws have been passed to deal with the same rights, the 

inability of the US constitution to be receptive to times is clear in this experience. At the height of women’s 

                                                             
19 Elkins, Zachary, et al. The Endurance of National Constitutions. Cambridge Univ. Press, 2010 
20Supra n. 4 
21This is the assertion of Critical legal Theorists in regards to classical positivist jurisprudence.  
22Supra n. 4 
23ERA, 1782, 1982. 
24 Michael B. Rappaport, Reforming Article V: The Problems Created by the National Convention Amendment Method and How to 
Fix Them, 96 VA. L. REV. 1509, 1513 (2010) 
25Right Against Child Labour, 1924. 
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rights movements, the inflexible character of the Constitution proved detriment to the recognition of rights 

related to human dignity. However, the American judiciary has devised its own methods of addressing the lack 

of flexibility under Article V.  

V. ‘SUPRA-CONSTITUTIONAL’ AMENDMENTS 

The problem of the rigidity in the United States Constitution is aimed to be fixed in the common law format 

through ‘Extra-constitutional’ amendments. ‘Extra-constitutional’ amendments are judge made law and 

interpretations to solve the infirmity of unsatisfactory constitutional growth. As explained previously, the rights 

of individuals are best enshrined in the constitution, and constitutional growth must be receptive to changes in 

human circumstances. In light of this assumption, the American Judiciary has been forced to assume a stronger 

role in interpreting the rights enshrined under the constitution. While India may have particular restrictions on 

the freedoms under Article 1926, the first amendment in the United States comes with no such limitation. 

Therefore, the United States Supreme court in Valentine v. Chrestensen remarked that the right of commercial 

speech may be restricted where public safety is threatened27. Similarly, in Roe v. Wade28, the US Supreme 

court held that there exists a right to privacy. The two rights discussed here are universally recognized as being 

essential to human dignity. The United States formal amendment format however would not effectively solve 

the issue of settling these rights and therefore the court is forced to step in to address this infirmity. The 

judiciary also reserves the right to review, just as in India29.  

 The Judiciary in the United States is also allowed to judicially review amendments, as long as those 

amendments do not regard something in the political foray 30 . However, as explained the United States 

Constitution’s formal amendments thus far have not been in respect of the discussion of rights and have largely 

been political concerns31, and therefore the scope of the judiciary’s power in this respect would be futile to 

discuss. Fundamental rights under the First Amendment are also declared sacrosanct under the judicial review 

system, and cannot be violated by any proposed amendment32.  

VI. CONCLUSION: IS THERE A ‘BETTER SYSTEM’? 

While the United States enjoys extreme economic prosperity, and occupies the pedestal of the world’s most 

successful liberal democracy, India remains the largest democracy in the world, albeit nowhere near the 

prosperity of the US. As Huq explains, the rigidity in the United States Constitution helped to create an early 

                                                             
26Constitution of India, 1950. 
27316 U.S. 52; 62 S. Ct. 920; 86 L. Ed. 1262; 1942 U.S. LEXIS 725; 1 Media L. Rep. 1907 
28410 U.S. 113; 93 S. Ct. 705; 35 L. Ed. 2d 147; 1973 U.S. LEXIS 159 
29Marbury v. Madison 5 U.S. (1 Cranch) 137 (1803) 
30Ibid.  
31Supra n. 18 
32Supra n. 28 
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stability between states and federal legislatures, allowing greater cooperation and investment33. Further, the 

constitutional rigidity provided political stability as well, disallowing majority governments to pass legislation 

to their favor. In the Indian experience, constitutional amendments, especially the ones discussed in 

Kesavnanda Bharti revealed the precarious nature of these amendments. It showed that there was a level of 

unchecked power to amend the constitution and rights of individuals. Further, even judicial development has 

not included fundamental rights as part of the basic structure doctrine, this may potentially allow for 

constitutional amendments to take place that may deny the rights of a particular community, or gender. 

However, the United States also faces a similar issue, especially with respect to the Equal Rights amendment, 

where the constitutional rigidity created a huge issue in recognizing equal rights, a cause of the time. Despite 

the flaws in the United States system, where a constitution itself is drafted well, a rigid constitution may be best 

in regard to ensuring stability in the economic and political foray. Further, the protection of specific and 

unchanging rights will ensure certainty in freedoms. A strong judiciary will further help in addressing the 

lacuna in the constitutional structure, and be the force of change and help to ‘extra-constitutionally’ amend the 

constitution to be receptive to changes in modern society. The ability to judicial review must be protected to the 

extent allowed under Marbury v. Madison34 to further conserve the spirit of the constitution and create a 

constitutional structure that may maximize liberal rights and fulfill maximum human potential.  

 

 

 

 

  

                                                             
33Supra n. 5  
34Supra n. 28 
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