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ABSTRACT: 

Confession is an admission made at any time by a person charged with a crime stating or suggesting the inference that he 

committed the crime. The Criminal Justice System in India is adversarial in nature and requires the prosecution to 

investigate prove the guilt of the accused person. Self-incrimination is a situation whereby the accused either by 

compulsion or force is made to provide a statement against himself by the prosecution. Article 20 (3) protects the accused 

person from self-incrimination. Right to remain silent is an essential of fair trial and every accused has the right to fair, 

just and equitable procedures to be followed in each stages of the trial. The Indian Evidence Act renders inadmissible any 

statement which amount to confession made by the accused when under the custody of Police. A confession made when 

under the influence of any inducement, threat or promise is also inadmissible. Section 161, 313 and 315 of the Code of 

Criminal procedure, 1973 provides a presumption which provides a conducive situation in favour of the innocence of the 

accused. The adequacy of the present legislative measure in preventing the abuse of power by the police and self-

incrimination is analysed. 

I. INTRODUCTION 

A person accused of a crime is presumed to be innocent per se. This is the base of the subject that we are going 

to deal with. Article 20(3) of Indian constitution is the big brother to it. The Criminal Justice System in India is 

adversarial in nature and it is the duty of the prosecution to investigate and provide valid evidence to prove the 

guilt of the accused person. Article 20(3) deals with immunity against self-incrimination. Self -incrimination is 

based on the maxim “nemo teneteur prodre accussare seipsum” which means “No man is bound to accuse 

himself”.Article 20(3) states that “No person accused of any offence shall be compelled to be a witness against 

himself”. From the definition we can infer that a “person accused” shall be an accused of any offence – it may 

be theft, attempt to murder, forgery etc. Compulsion includes ill treatment of accused in police custody to make 

him confess the so called truth which may favour the police to draw up a conclusion to the case. Why the police 

perspective is taken into consideration is because, in the name of bringing out the truth they belt them in order 

to make them accept the offence and this renders the innocent to be held guilty. The power of the Police should 

not be allowed to be abused as this may result in punishing the accused which is utmost failure of the prevailing 

system and it showcases the anarchy of the Police in the nation.  

The 5
th

 Amendment made to the US Constitution in 1791 reads as follows: 

“nor shall be compelled in any criminal case could be a witness against himself” 
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From this definition we could notice that the scope of this provision is wide enough to include all the people, 

while the Article 20(3) includes only the accused. 

In order to avail the protection of Article 20(3), three conditions has to be satisfied:- 

1. The person must be accused of an offence 

2. The element of compulsion to be a witness should be there 

3. It must be against himself. 

If any of these ingredients does not exist, Article 20(3) cannot be invoked.
1
 

II. WHAT CONSTITUTES COMPULSION? 

Compulsion is a force that makes you do something.
2
Compulsion cannot be confined into a small cage. 

Compulsion may be done to make a person to do something or to avoid doing something. But in this juncture 

we are only concerned with compulsion to do something. To do what? To accept the commission of the offence 

accused against him/her. Why he/she may be compelled? This is the question we are concerned with as the 

accused it exclusively given protection under Article 20(3) of the Constitution. Compulsion includes the 

testimony that is obtained before the trial. Article 20(3) is forbids testimonial compulsion and renders them 

useless.“Compulsion” in the context of Article 20(3), is “Duress” in law and it has been explained as a 

compulsion to do an act by injury, unlawful imprisonment and threat of being killed or causing grievous 

hurt.
3
No one can compel an accused to stand in witness box to accept the offence, but nonetheless he can 

provide evidence to the court in his defence. However, the Supreme Court has held that an accused cannot be 

compelled to give blood sample for analysis as no adverse inference can be drawn for such refusal. 
4
 

Compulsion should not be for self-incrimination but it does not mean theaccused is not allowed to give 

information against some other person. 

III. WHO IS AN ACCUSED? 

An “accused person” is a person against whom an allegation is made for the commission or charge of the 

offence and evidences are gathered by the prosecution to prove his guilt in a criminal proceeding. Section 24 of 

the Indian Evidence Act elucidates that the expression “accused person” includes a person who subsequently 

becomes an accused after the confession of the offence during which he was not an accused. 
5
 When a person is 
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named as an accused under section 154 of Cr.P.C or in a complaint instituted against him in a court he comes 

under the expression “accused person” who can claim protection against self-incrimination as per Article 20(3) 

of the Constitution of India.
6
 An accused person also includes a person who has some oral or circumstantial 

evidence against him in a crime pointing towards him. 

IV. WHAT IS CONFESSION? 

Stephen defines Confession as “an admission made at any time by a person charged with a crime stating or 

suggesting the inference that he committed the crime”.
7
 By examining the definition we can infer that the 

definition discusses about the situation where the confession is made after a person becomes an accused. The 

question as to what is inference is dealt in Pakala Narayana Swami V. Emperor.
8
 

In this case, the accused, Narayana swami, was the son in law of the Dewan of Pithapore, now in Andhra 

Pradesh. His wife borrowed money from KureeNukaraju, a peon of the Dewan. The accused went to 

Berhampore where he was living. On 20 march 1937 the peon received an unsigned letter asking the peon to go 

to Berhampore to collect the money.  The peon showed the letter to his wife and went to Berhampore but a day 

later his mutilated body was found in a steel trunk in a train coach at Puri Railway Station. The prosecution 

tried to prove the statement of Narayana Swami as a confession as the deceased has come to his house on21st 

March evening and has slept in the outhouse room and has left on the next day i.e.,  22
nd

 March evening. The 

sub divisional Magistrate of Chatrapur, acquitted all the accused Narayana Swami, his wife, his wife’s brother 

and his clerk living at his house. The sessions Judge, Berhampur exercising his power under the procedure code 

called upon the accused to show cause why they should not be committed for trial. The matter then went to the 

Privy Council. The Privy Council held that though the words of the accused consisted of some incriminating 

elements, it could not be taken as confession.  

V. RIGHT TO REMAIN SILENT 

Freedom of expression and the independence of Judiciary are the fundamental fountain heads of any democratic 

country. However freedom of expression is subject to certain “reasonable restrictions” as provided under the 

Indian Constitution. The right to remain silent is a common law principle which originates from the Middle 

Ages in England and it emphasises that an accused cannot be held liable by a court or tribunal merely because 

he/she refused to respond to the questions posed to him by the prosecution which are incriminating in nature. 

The right to remain silent is based on the principle, “Nemo debetprodre ipsum” i.e. privilege against self-

incrimination. Every accused has the right to fair, just and equitable procedure to be followed in the criminal 
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cases.
9
 The right to remain silent has been considered as an essential of a fair trial within the scope of Article 6 

of the European Convention of Human Rights. And hence an accused has the right to remain silent during any 

stage of the trial in order to avoid self-incrimination. But in the recent times there has been a dilution in the 

right to remain silent in U.K. and other countries The burden of proof is on the prosecution to prove that the 

accused is guilty as there is a general presumption that the accused is innocent till the prosecution proves 

otherwise. An accused person has the right to a fair trial which is inclusive of the right to remain silent and not 

to testify during any stages of the proceedings and not to be compelled to give evidences which are self-

incriminating in nature. But however, the investigation can compel the accusedto submit photograph, voice 

samples, his blood sample tested, his hair or other relevant material used for DNA.  

VI. CONFESSION UNDER INDIAN EVIDENCE ACT 

When a person charged with a crime states such words which infers that he committed the crime it amounts to 

admission of a confession. A confession must be such that the accused either admitsin terms the offence or at 

any rate substantially all the facts which constitute the offence. An admission of a gravely incriminating fact or 

even a conclusively incriminating fact is not in itself a confession.
10

There are various forms of confession. 

Judicial confession is the confession made by the accused to the Court. Extra-Judicial confession is the 

confession made by an accused to any person or authority outside the Court of law. Confession maybe 

voluntary or non-voluntary. Confession made by the accused himself out of his own free will to the Court of 

law is a voluntary confession. Confession to the police even if voluntary is not admissible and is not relevant. 

Non-voluntary confession is the confession which is made by the accused either by inducement, threat, 

compulsion or promise is non voluntary confession and is not admissible. Section 24 of the Indian Evidence 

Act lays down that confession which are made non-voluntarily maybe excluded.  

Section 24 of the Indian Evidence Act reads as follows: 

“confession caused by inducement, threat or promise, when irrelevant in criminal proceeding- A confession 

made by an accused person is irrelevant in a criminal proceeding, if the making of the confession appears to the 

court to have been caused by any inducement, threat or promise having reference to the charge against the 

accused person, proceeding from a person in authority and sufficient, in the opinion of the court, to give the 

accused person grounds, which would appear to him reasonable, for supporting that by making it he would gain 

any advantage or avoid any evil of temporal nature in reference to the proceeding against him.”  

Hence, a statement made by an accused person under inducement, threat, compulsion or promise to a proper 

authority which appears reasonable to him for the purpose of providing that by making the statement he would 
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be put in a circumstance to gain any advantage or avoid any evil of temporal nature which is relevant to the 

charges and the proceedings against him.
11

 

Section 25 of the Indian Evidence Act expressly states that the a confession or statement made by the accused 

to the Police need not be proved as there are every possibility of them being non voluntary confessions which 

are self-incriminating in nature. This section is intended to avoid any type of custodial violence by the police to 

make the accused admit or confess to a crime to which they were not a part of. This section prevents the police 

from seeking short cut solution to a problem.
12

 However, a confession statement made to any other person on 

the happening of which a police officer incidentally happens to be there at the place of confession, it would not 

be considered as inadmissible. Further this section applies only to statements amounting to confession i.e., a 

statement which showcases the admission of the guilt by the accused. A statement made to the police even 

before coming under the expression “person accused” is also inadmissible and the confessional statements 

made by a person to the police after becoming an accused is equally inadmissible as per Section 25. The 

accused can himself rely on the confessional statements made by him for the purpose of defending himself 

though the statements cannot be used as a an evidence against him. However, a special legislation such as the 

TADA, 1987 shall make any statements which are confessional in nature made to the police admissible as an 

evidence and it can even be used against a co-accused.  

No confession made by any person whilst he is in the custody of a police officer, unless it is made in the 

immediate presence of a Magistrate, shall be proved as against such person.
13

 

VII. ART 20(3) AND SEC 161 CR.P.C 

Section 161 of the Code of Criminal Procedure, 1973 grants the accused the right to remain silent during the 

course of police interrogation. Sec 161(2) of Cr.P.C reads as follows: 

”Such person shall be bound to answer truly all questions relating to such case put to him by such officer, other 

than questions the answers to which would have a tendency to expose him to a criminal charge or to a penalty 

or forfeiture.” 

This section is also an important constituent of protection against self-incrimination. Article 20(3) will apply 

even to investigation at the police level and it is coterminous with section 161(2).
14

 The protection given under 

the ambit of this article and section, extends not only to the testimonial compulsion in the court room but also 
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extends to compelled testimony obtained from him and the person must be an accused person as mentioned in 

the section.
15

 

In a case, the appellant, a former Chief Minister of Orissa was directed to appear at Vigilance Police Station, for 

being examined in connection to a case registered against her under the Prevention of Corruption Act, 1947 and 

under S. 161/165 and sec 120-B and 109 of The Indian Penal Code, 1860. Based on this, investigation was 

initiated against her and she was interrogated with long list of questions given to her in writing. She denied to 

answer and claimed protection under Article 20(3). The Supreme Court ruled that the objective of Article 20(3) 

is to protect the accused from unnecessary police harassment and hence it extends to the stage of police 

investigation apart from the trial procedure.
16

 

VIII. SECTION 313 AND SECTION 315 OF CR.P.C 

Section 313 of the code of criminal procedure grants the accused the right to remain silent during the course of 

trial. Section 313(3) reads as follows: 

“The accused shall not render himself liable to the punishment by refusing to answer such questions, or by 

giving false answers to them.” 

The proviso to Section 315 sub-section (1) of the Code of Criminal Procedure, 1973 protects the accused on the 

failure to provide evidence from any comments of the parties or the court. This proviso creates a presumption 

against guilt. The proviso reads as follows: 

“Provided that- 

(b) his failure to give evidence shall not be made the subject of any comment by any parties or the court or give 

rise to any presumption against himself or any person charged together with him at the same trial” 

 Section 161, 313 and 315 of the Code of Criminal procedure, 1973 provides a presumption which provides a 

conducive situation in favour of the innocence of the accused. These sections stand as the forbearers of the right 

to remain silent under the Indian Criminal Justice System and provide the accused the right to remain silent 

both in the stage of trial and investigation 

IX. SECTION 156(1) OF CR.P.C 

Any officer in charge of a police station may, without the order of a Magistrate, investigate any cognizable case 

which a Court having jurisdiction over the local area within the limits of such station would have power to  
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inquire into or try under the provisions of Chapter XIII.
17

 

In Smt. Selvi and Ors v. State by Koramangala Police Station , the Court observed that the field of criminology 

has expanded rapidly during the last few years, and the demand for supplemental methods of detecting 

deception and improving the efficiency of interrogation have increased concomitantly. Narco analysis for 

criminal interrogation is a valuable technique, which would profoundly affect both the innocent and the guilty 

and thereby hasten the cause of justice. Further observed that enough protections exist to which recourse can be 

had by accused if and when the investigating agency seeks to introduce into evidence the information or 

statement obtained under Narco-analysis Test, if the same is found inculpatory or confession. That apart, 

statement or information by accused in the said test may even show their innocence or may lead to discovery of 

a fact or object material in the crime. If so, it will come under the scope of Article 20(3).
18

 

X. CONCLUSION 

The principles of Justice, equity and equality exists only in papers in the current criminal justice system but 

whether it is available to the person accused and placed under police custody is still uncertain. What happens 

during the investigation? How is the accused really being treated? If there is abuse, how badly is he/she treated? 

Who are the hands beneath the compulsion? These are questions remain unanswered. The concept of self-

incrimination is prevented by Article 20(3) of the Constitution and other provisions, and of course, protection 

can be seen only in papers and there is no proper measures taken to practically ensure that such a right is 

protected in accordance with our constitution. This brings a big question mark on the protection of the rights of 

the accused. After the Selvi case, the dynamic changes in present age have been realized and there has been an 

expansion in the field of criminology. In the digital era, use of electronic gadgets has become indispensable and 

the question arises whether the evidentiary material in the electronic gadgets shall be taken as admissible 

evidence. We can arrive at a conclusion that still compulsion of self-incrimination is dancing on its toes and 

force to stop the police force is not adequate or is imaginary. The abuse of power by the Police only leads to 

skepticism amongst the general public on the criminal justice system and hence their powers must be checked 

by proper legislative checks. Proper mechanisms to safeguard the innocent from being convicted and ensure the 

protection of right of the accused must be done.  
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