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ABSTRACT: 

Medical malpractice is a serious issue in India and is globally deteriorating millions of lives daily. Medical Malpractice is 

a legal cause of action that arises when a medical professional deviates from standard professional practices and injures 

the patient. In common law jurisdictions, medical malpractice liability are normally based on the laws of negligence.  A 

recent survey carried out by National Law School of India University (NLSIU), Bangalore, has pointed out that medical 

negligence in India has gone up by 400% in the last decade. Every individual deserves the best possible healthcare 

facilities and if one pays for the best services, he or she deserves faultless treatments. In a world that is health-conscious, 

people rush to the doctors and place unwavering faith on them. Now the question is whether these people are getting the 

care they deserve and whether their life is valued as it should be? This article legally analyses one of the most common 

medical malpractice in India- medical negligence. 

I. INTRODUCTION 

The demand for medical care rises as change in lifestyle results in an onslaught of unforeseeable medical issues. 

A professional is deemed to be an expert in their field; a patient getting treated under any doctor expects to get 

healed and at least expects the doctor to be careful while performing his duties. Patients see the doctors as God 

and believe that their disease will be cured, and they will be healed by the treatment but sometimes even 

doctors make mistakes which can cost a lot to the patients in many ways. Unfortunately, some cases are so 

tragic, the mistakes are so dangerous that a patient suffers immensely, patient are treated as revenue generating 

clumps of tissue-to be pricked, prodded and cut open at the slightest pretext. Why should a regular cough 

require an MRI or an ultrasound? However, when goals shift from honest treatment to cold revenue targets, 

unnecessary intervention becomes the norm. Have doctors become more negligent now? The kinds of 

malpractice hitting the headlines are not new: in 1953, a boy with a fractured limb died in Pune as a doctor 

operated on him without proper anaesthesia.
1
Ankuran Dutta, managing trustee of Anamika Ray Memorial 

Trust, has claimed that around 52 lakh medical injuries are recorded every year in India and 98,000 people in 

the country lose their lives in a year because of medical negligence. Medical negligence is a matter of such 

serious concern for the entire nation that 10 people fall victims to medical negligence every minute and more 
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than 11 people die per hour in the country due to medical error. It is the eighth leading cause of death in the 

world.
2 

II. DEFINITION
3
 

Negligence is simply the failure to exercise due care. In cases of medical negligence, when a case is filed, it is 

the patient who has suffered a loss who is the plaintiff while the doctor trying to prove his/her innocence is the 

defendant. The three ingredients of negligence are as follows: 

The defendant owes a duty of care to the plaintiff. 

A doctor owes a duty of care to his patient. This duty can either be a contractual duty or a duty arising out of 

tort law.  The doctor owes a patient the following duties of care: 

● Doctors should not take a case which they cannot treat to the best of their abilities. 

● Once they have taken a case, they should take the utmost care in which type of treatment should be 

given. 

● Lastly, during the said treatment, doctor should be careful and diligent in supplying the treatment. 

The defendant has breached this duty of care. 

In any of the aforementioned stages, the doctor may not be diligent. If this happens, and there is any injury to 

the person or the legal rights of the patient, the doctor is said to have breached his/her duty of care. 

The plaintiff has suffered an injury due to this breach. 

When the breach happens, it is important that the patient, who is the plaintiff, has suffered any injury. 

III. LAW AND MEDICAL NEGLIGENCE 

Recent study shows Cases of medical negligence are on the rise. 90% of all cases in medical negligence involve 

hospitals, though 20 years ago the figure was only 50%,12% of all the cases decided by consumer court are on 

medical negligence
.4

Four reasons can be clearly pointed out for such huge rise which include greater consumer 

awareness, flexible consumer forums, cost of medical services, and consumers mindset to enter litigation In the 

context of Indian law, medical negligence comes under three categories: Criminal Negligence, Civil Negligence 

and Negligence Under Consumer Protection Act. The remedy or punishment given differs in each law. The 

following is an analytical comparison of the laws mentioned above about medical negligence- 
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Criminal Law and Medical Negligence 

Section 304A of the Indian Penal Code of 1860 states that whoever causes the death of a person by a rash or 

negligent act not amounting to culpable homicide shall be punished with imprisonment for a term of two years, 

or with a fine, or with both
5
. In cases of incorrect administration of anesthesia leading to death too

6
, the doctor 

can be punished for either malicious intention or gross negligence.  Often, the doctor will also be vicariously 

responsible. Thus, if his employee rashly causes the death of a patient, then the employee as well the as the 

doctor will be liable due to the principle of „Vicarious Liability‟ under Tort law (the doctor has the liability to 

keep an eye on the employee).  

 Yet, despite the remedies available to patients, there are remedies for doctors as well to prove their innocence. 

According to House of Lords‟ decision
7
, a doctor cannot be held criminally responsible for a patient‟s death 

unless it is shown that she/he was negligent or incompetent, with such disregard for the life and safety of her/his 

patient that it amounted to a crime against the State. 

Sections 80 and 88 of the Indian Penal Code contain defences for doctors accused of criminal liability. Under 

Section 80 (accident in doing a lawful act) nothing is an offence that is done by accident or misfortune and 

without any criminal intention or knowledge in the doing of a lawful act in a lawful manner by lawful means 

and with proper care and caution
8
.  

According to Section 88, a person cannot be accused of an offence if she/he performs an act in good faith for 

the other‟s benefit, does not intend to cause harm even if there is a risk, and the patient has explicitly or 

implicitly given consent.
9
 

In Calcutta Medical Research Institute vs Bimalesh Chatterjee
10

 it was held that the onus of proving negligence 

and the resultant deficiency in service was clearly on the complainant. In Kanhaiya Kumar Singh vs Park 

Medicare & Research Centre
11

, it was held that negligence has to be established and cannot be presumed. These 

cases thus clearly show that the liability of proving negligence which resulted in loss falls on the patient. 

Consumer Protection Act and Medical Negligence 
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In 1995, the Supreme Court decision in Indian Medical Association v. VP Shantha
12

 brought the medical 

profession within the ambit of „service‟ defined in the Consumer Protection Act, 1986. This defined the 

relationship between patients and medical professionals by giving contractual patients the power to sue doctors 

if they sustained injuries in the course of treatment in „procedure free‟ consumer protection courts for  

compensation.
13

 

The Consumer Protection Act (COPRA) will not come to the rescue of patients if the service is rendered free of 

charge, or if they have paid only a nominal registration fee. However, if patients‟ charges are waived because of 

their incapacity to pay, they are considered to be consumers and can sue under the Consumer Protection Act.
14

 

The question that comes to mind is that where can a complaint be filed? The answer lies in the following 

table
15

: 

S.No. Place where Complaint 

can be Filed 

Value of Services and 

Compensation 

Claimed 

1.  District Forum <₹20 lakh 

2.  State Commission ₹20L-₹1 crore 

3.  National Commission >₹1 Crore 

Civil Law and Medical Negligence 

It can be asserted that where Consumer Protection Act ends, Tort Law begins. 

In cases where the services offered by the doctor or the hospital do not fall within the meaning of „services‟ as 

defined under COPRA, patients can take recourse to tort law under negligence and claim compensation. Here, 

the burden of proof is on the patient, and he has to prove that because of doctor‟s or the hospital‟s negligent act, 

he suffered injury thereby. 
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Such cases of negligence may include transfusion of blood of incorrect blood groups
16

, leaving a mop in 

patient‟s abdomen after the operation
17

, removal of organs without consent
18

 and administering wrong medicine 

resulting in injury. Persons who offer medical advice and treatment implicitly state that they have the skill and 

knowledge to do so, that they have the skill to decide whether to take a case, to decide the treatment, and to 

administer that treatment. This is known as an “implied undertaking” on the part of a medical professional. 

 In the case of the State of Haryana v. SmtSantra
19

, the Supreme Court held that every doctor “has a duty to act 

with a reasonable degree of care and skill.” However, no human is perfect and even the most renowned 

specialist can commit a mistake in diagnosing a disease, thus a doctor can be held liable for negligence only if 

one can prove that she/he is guilty of a failure that no doctor with ordinary skills would be guilty of if acting 

with reasonable care.  

The question of degree has always been relevant for distinguishing negligence under the civil and criminal law. 

In Kurban Hussein v. the State of Maharashtra
20

, in the case concerning Section 304 (A) of I.P.C., 1860, it was 

stated that- 

“To impose criminal liability under Section 304-A, it is necessary that the death should have been the direct 

result of rash and negligent act of the accused, without other person‟s intervention.” 

IV. CONCLUSION  

The above study clearly points out that there is a need to evaluate the manner in which India chooses to address 

medical negligence. In addition to the much-discussed medical world issues like rising costs of medicines and 

surgeries, lack of inventions and research and the problem of lack of quality doctors in rural areas, this is 

another facet of the world of medicine that needs to be seriously acknowledged and discussed. The issue gets 

deeper when one realises the additional expenses that an aggrieved person must bear with if he/she decides to 

file a complaint- costs of litigation, transport and travelling, loss of wages etc. If a victim of medical negligence 

survives, the medical expenses to rectify the errors made previously could also result in financial strain for the 

aggrieved.  

There are strong global practices and precedents to control medical corruption. In America, six hospitals were 

fined millions of dollars for improper financial ties with diagnostic centres and recommending needless 

procedures. It included a Kentucky hospital fined 41 million dollars for prescribing unnecessary coronary 
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stents. In contrast to America‟s tough action, India‟s response is laughable
21

. Health minister Harsh Vardhan is 

himself a doctor who admits he‟s worried by tests forced on patients by doctor-hospital-lab cartels, a recent 

sting operation showing eight reputed diagnostic centres involved in an alleged commissions scheme with 

doctors. Yet, his response has been to turn the matter to the ethics committee of the Medical Council of India — 

ironically, this body is itself in deep controversy over corruption, making it imperative MCI cleans its own 

reputation first. 

For overseeing the medical industry‟s practices, India needs a spotless body with professional weight and 

ethical credibility. If the government is serious about curing Indian medicine‟s ills, it should listen to modern 

groups like The Society for Less Investigative Medicine, founded by AIIMS doctors to counter unnecessary 

testing. The patient injury sessions held at AIIMS and various other medical associations who are taking up the 

charge to spread awareness amongst the people and also keeping up the Hippocratic Oath amongst the medical 

professionals and students. Awareness through various NGOs amongst the people about their rights, privileges 

and risks while signing an agreement of medical treatment with any hospital of private medical professional. 

Expert testimony and investigation shall prove beneficial in court trials of cases of medical negligence. 

Meanwhile, quick and clear legal procedures for those ripped off by professionals supposed to aid them in their 

hour of need must be put in place. It is vital government clamps down, through better regulation and serious 

enforcement of rules, on individuals and institutions who abuse patients. All the concerned authorities whether 

it is the hospital, Government, Medical Council or any other institution working towards betterment of 

healthcare facilities should work together and take steps to provide
22

: 

● Quality healthcare 

● Adequate healthcare 

● Accessibility of basic health care 

With the advent of medical negligence cases the country and in the absence of any strict policy of the 

government on the issue, the only fact that can help save both the lives of people and the sanctity of medicine as 

profession, shall be awareness, distributed responsibility and better remedies to the public.The government 

needs to act and invest in health care before it is too late. The present system of handling cases of medical 
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negligence needs to be overhauled in favour of a specific legislation that prosecutes and punishes for what now 

is starting to be called „medical terrorism‟.
23

 

To err is human. And doctors are merely humans who can make mistakes. However, to err and then follow it up 

with non-admittance, apathy, lack of help and emotional harassment is the worst sin a human could do. Often, 

doctors get away with committing negligence because of lack of proper investigation and wrong reports of a 

patient. Stricter laws are needed to hold the perpetrators accountable, along with punishing them so as to deter 

any medical professional from taking the lives and health of their patients in a casual manner. 
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