
www.ijlmh.com                        ©2018 IJLMH | Volume 2, Issue 1 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 1 

The Crooked Line between Marine Scientific 

Research and Dumping at the Sea 

Shivaranjani Verma 
LLM (Student) 

Gujarat National Law University, Ahmedabad 

Gujarat, India 

ABSTRACT: 

Marine Scientific Research has as noted under the UNCLOS has a limited application. It only covers the international 

waters and not the territorial sea. However the fact that marine scientific research has a wide scope when states undertake 

cross boundary research. The developed countries on most occasions choose the waters of the developing country as it is 

believed to have less stringent regulations. This many a times lead to dumping at the cost of affecting the natural 

resources on the name of fair use as a part of marine scientific research. This article articulates the thin line between the 

two terms and its application in the international law especially the concerned treaties like CBD and London Convention. 

The article emphasizes the same by demonstrating the current popular scientific research i.e. Ocean fertilization and the 

London protocol brought in to regulate the concerns. 

I. INTRODUCTION 

Marine Scientific Research finds itself between a rock and a hard place; on one hand, there is increasing 

demand for scientific knowledge which is widely perceived as a prerequisite for sound management decisions;
1
 

on the other hand, many restrictions on the conduct of research activities prevent scientists from freely pursuing 

their investigations in natural environment. Article 246 of the UNCLOS lays down the procedure to be 

followed for a valid Marine scientific research. Further UNCLOS provides the definition of dumping under 1(5) 

as any deliberate disposal of waste other than for a purpose amounts to dumping. 

The UNCLOS do not provide a definition of the term marine scientific research though Part XIII of UNCLOS 

deals with marine scientific research. The definition of the same would have been complicated and thus the 

participants of the conference came to a conclusion that a definition would become clear from the content of the 

provisions.
2
 Though a definition to be is necessary to be derived and thus can be seen from the provisions of 

part XIII of the UNCLOS as any study and experimental work designed to increase human knowledge of 

marine environment.
3
 As a discipline it consist itself of a number of distinct disciplines which are concerned 

with the physical, chemical, biological, geological and other features of the oceans.
4
 The Article 246

5
 though 

specifically mentions that marine scientific research should be conducted exclusively for peaceful purpose.
6
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This brings the common moot point between dumping and marine scientific research that is the purpose behind 

the act. 

The difference between the two will be known in the following manner i.e. taking the exception provided in 

provisions specified for marine scientific research under UNCLOS. 

II. GENERAL PRINCIPLES RELATED TO MARINE SCIENTIFIC RESEARCH 

Article 238 of UNCLOS recognizes the right of "all States, irrespective of their geographical location, and 

competent international organizations . . . to conduct marine scientific research subject to the rights and duties 

of other States," provided for in UNCLOS."
7
 Such  research must be carried out in accordance with general 

principles, which include that the research be conducted only for peaceful purposes, that it be carried out with 

scientific methods that are compatible with UNCLOS, and that the research not unreasonably interfere with 

other uses of the sea under UNCLOS. Further, UNCLOS provides that the research must comply with the 

regulations adopted there under, including those for the "protection and preservation of the marine 

environment.”
8
 In addition, marine scientific research activities may not serve as the legal basis for a claim "to 

any part of the marine environment or its resources."
9
 UNCLOS also requires that States and competent 

international organizations cooperate to promote the peaceful use of marine research, "in accordance with the 

principle of respect for sovereignty and jurisdiction."
10

 In order to meet this goal, both groups must work 

together to create a positive environment that allows for the research to be conducted."
11

 Additionally, they 

must make information available regarding both the objectives of potential programs, and the knowledge 

gained from the marine research that is conducted.
12

 To do so, States and international organizations have to 

keep the interests of developing countries in mind, and share scientific data and knowledge with them, while 

also helping to promote programs in marine scientific research in developing nations.
13

 

The basic difference between the two lies because the main provisions of Marine Scientific research should be 

in accordance with the Part XII i.e. Protection of Marine Environment. 

The Part XII deals with general obligation of states to protect environment. This part basically deals with the 

protection of marine environment through six major parts of problems; i.e. pollution, ocean dumping, vessel 

source dumping, protection of fragile ecosystem through least interference, uninterrupted technology 

interference etc. Thus marine scientific research basically is differentiated from dumping with legality of the 
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environment protection. The ongoing new era conflict between the two terms is in relation to ocean 

fertilization. Ocean fertilisation is a type of climate engineering based on the purposeful introduction of 

nutrients to the upper ocean to increase marine food production and to remove carbon dioxide from the 

atmosphere. Here the amount of nutrient introduced for research is in question and excess of it is taken as 

dumping; moreover ocean fertilisation in the present legal regime is only allowed for research purpose and is 

not allowed for commercial purpose. 

III. OCEAN FERTILIZATION: DUMPING OR PLACEMENT? 

The differentiation of Ocean fertilization can be divided between three conventions: CBD, UNCLOS and 

London Protocol. 

CBD 

Ocean fertilization directly affects the biological ecosystem and thus this convention applicable. The CBD has 

nearly universal membership, representing the consensus of 193 parties. Even the United States of America, 

although not a Party to the CBD, is a signatory and therefore has an obligation under article 18 of the Vienna 

Convention on the Law of Treaties („Vienna Convention‟) to not defeat the CBD‟s object and purpose.
14

 

Decision IX/16 adopted the decision on ocean fertilization. Looking at the potential risks and the ongoing 

question of taking ocean fertilization as dumping or scientific research CBD only allowed small scale research 

within coastal waters and subjected to the assessment laid down under the London Protocol and legitimacy of 

the scientific research under the UNCLOS. The convention strictly restricted large scale experiments and 

commercial experiments and thus leading it to the London protocol as if such restricted activities take place it 

would lead to dumping. 

Further the Decision X/33 called for studies on the possible impacts of geo-engineering techniques (broadly, 

not just ocean fertilisation) on biodiversity and associated social, economic and cultural considerations, and on 

gaps in the regulatory mechanisms for climate related geo-engineering relevant to the CBD, noting that such 

mechanisms may not be best placed under the CBD.
15

 Most recently, consistent with the previous prohibition 

“until there is an adequate scientific basis on which to justify such activities”, Decision XI/20 emphasised that 

climate change should primarily be addressed by reducing anthropogenic emissions by sources and by 

increasing removals by sinks under the UNFCCC.
16
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UNCLOS 

The UNCLOS and CBD when comes to ocean fertilization are complementary to each other. Despite 

UNCLOS‟s status as the most powerful legally binding global instrument available for regulating ocean-related 

geo-engineering, it has not yet been applied or implemented to its full potential for marine environment 

protection in general, let alone for ocean-related geo-engineering projects in particular.
17

 This is because 

UNCLOS has not yet finally differentiated ocean fertilization as a project under scientific research or under 

dumping. This varies from case to case and basically depends on the geographical area of research and the 

quantity of nutrients poured. These two parameters basically concern the two terms and hence it can be inferred 

that what amounts to dumping in a geographical area may amount to scientific research in the other. This 

difference is purely demarcated by the justified purpose of conducting the scientific research. Thus under 

UNCLOS such activities have been subjected to Part XII, XIII and art 194; which prohibits dumping as 

excluding the “placement of matter for a purpose other than the mere disposal thereof, provided that such 

placement is not contrary to the aims of this Convention”.
18

 Article 192 provides the general obligation of Part 

XII for states to protect and preserve the marine environment. UNCLOS contains no exception to this 

unqualified obligation.
19

 The obligation applies to areas within and beyond national jurisdiction.
20

 There is 

general consensus that art 192 is now customary international law, and that much of the rest of pt XII is as well, 

which means that, via art 18 of the Vienna Convention, non-parties to UNCLOS are also bound to comply.
21

 

LONDON CONVENTION and LONDON PROTOCOL 

This convention basically deals with the substances which may not be dumped and under what condition they 

might be allowed. However the Art 210(6) is the foundation principle on dumping the Convention on the 

Prevention of Marine Pollution by Dumping of Wastes and Other Matter („London Convention‟)
22

 is a more 

specific convention and works in accordance to UNCLOS to reach the global parties via Art 210. 

The Convention and Protocol apply to dumping „at sea‟, which is defined as „all marine waters other than the 

internal waters of states‟; that is, including territorial waters, the Exclusive Economic Zone (EEZ) and the high 

seas.
23

 Ocean fertilization finds its details under this convention and protocol though it has been criticized for 

undermining marine protection for sake of climate change mitigation. Art 4(1) of the convention prohibits 
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dumping of substances except the ones listed under the Annex 1 of the protocol.
24

 The major issue faced here is 

that the nutrients poured in the sea for the purpose of ocean fertilization do not clearly fit in the list and hence 

needs to be examined. Further the Art 3 of the protocol specifically mentions the fulfilment of customary 

principle i.e. the precautionary principle to escape the liability of dumping. Resolution LC-LP.1 (2008) 

included ocean fertilization. Though not binding it differentiated the definition between the dumping and 

placement of nutrients for ocean fertilization. It was agreed that in order to provide for legitimate scientific 

research, such research should be regarded as “placement of matter for a purpose other than the mere disposal 

thereof” which means that it is not considered dumping under art III.1(b)(ii) of the Convention and art 1.4.2.2 

of the Protocol, provided that it is not contrary to the aims of the Convention or the Protocol respectively.
25

 

This means that scientific research proposals need to demonstrate they are not contrary to the aims of the 

Convention nor Protocol, while any ocean fertilisation undertaken for non-research purposes may still be 

interpreted as „dumping‟ and would need to meet the criteria in Annex 1 of both the Convention and Protocol.
26

 

Assessment Framework 

Under LC-LP.2(2010), another non binding resolution adopted assessment framework for ocean fertilization to 

differentiate between dumping and marine scientific research. The legitimacy of the research was to be tested in 

accordance with the Part XIII of UNCLOS and was only then to be taken as a legitimate scientific research. 

Further in addition to it Section IV of the protocol also defines the scientific necessities for fulfilling its 

eligibility under the protocol as scientific research.  

The assessment takes place in steps as Initial assessment where the concerned area and the area to be affected 

by the same should be analysed and if it taken to be out of proportion than this constitutes as dumping. This is 

later followed by the risk assessment and management framework which if the project is found to be legitimate 

would examine the future possible risks and methods to curb them. This is consistent with the CBD decisions 

IX/16 which specifies the project should be a small scale project and hence this protocol quantifies the 

necessity for a project to be approved as marine scientific research. 

IV. RELATIONSHIP BETWEEN THE CONVENTIONS AND PROTOCOLS 

 According to CBD art 22, para 2, the Contracting Parties shall implement the CBD with respect to the marine 

environment consistently with the rights and obligations of States under the law of the sea
27

. Following analysis 

by Ginzky, CBD decision IX/16 and the emerging LC/LP framework so far have the essential in common, in 

that only scientific research ocean fertilisation activities are permitted; all other activities are currently 
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prohibited, and scientific research proposals have to be assessed for scientific legitimacy and environmental 

impact.
28

 

Specifically, further to Section III C, Decision X/29 of the CBD invited Parties to the CBD and other 

Governments to act in accordance with the resolution LC-LP.2 (2010) of the London Convention and Protocol, 

including the ocean fertilisation Assessment Framework.
29

The CBD has a far broader membership than the 

smaller number of parties to the LC/LP, thus widening (though not mandating) the application of the LC/LP.
30

 

It may be said that any signal from UNCLOS processes the endorsement of the LC/LP advancement could 

enhance a broader interpretation of the LC/LP resolution. 

V. LOHAFEX EXPERIMENT 

The LOHAFEX experiment was an ocean iron fertilisation experiment conducted by German and Indian 

scientists from the Alfred Wegener Institute, in the Southern Ocean in 2009.
31

The LOHAFEX scientists 

submitted their proposal to the German government, claiming that the experiment complied with international 

guidelines provided by the London Convention and Protocol and the CBD Decision IX/16.
32

 To fall within the 

CBD, the practice needed to b “small-scale” and within “coastal waters”.
33

 The German Environmental 

Ministry based its decision on these requirements and concluded that the experiment would not comply with a 

strict interpretation of CBD Decision IX/16.
34

 However under the London Convention and Protocol, ocean iron 

fertilisation activities were permissible as legitimate scientific research. It was on this basis then, recognising 

the disparity between the CBD and the Convention and Protocol, that the German Ministry of Research 

reversed the German Environmental Ministry‟s decision and allowed the activity to proceed.
35

 In what may be 

seen as a small step backwards, the CBD despite expressing strong caution against geo-engineering projects 

acquiesced to the London Convention and London Protocol assessment framework for ocean fertilisation 

projects.
36

 On the one hand, the LOHAFEX incident may show the influence that international instruments 

have had on actors. The scientists involved did attempt to bring their activities with the scope of the law, 

although some of their contentions, for example that activities taking place in waters that contained coastal 
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plankton species satisfied the “coastal waters” criterion under the CBD
37

, were tenuous at best. The London 

Convention and Protocol do not carry the same restrictive criteria as the CBD and a legal justification for the 

experiments is likely to be successful under these instruments as scientific experiments, notwithstanding the 

lack of guidance over what quantities of iron may or may not cross the threshold from legitimate scientific 

research to illegitimate dumping.
38

 On the other hand, the LOHAFEX incident shows the lack of harmonisation 

between instruments and the results that this can cause. Parties may take advantage of ambiguities or 

incongruities between instruments by forcing themselves through the gaps which were once thought to be 

nonexistent among overlapping instruments. Although the CBD relaxed its criteria surrounding ocean iron 

fertilisation experiments, the LOHAFEX incident arguably illustrates a successful application of the law under 

the London Convention and Protocol. 

Hence this case was the turning point for the interpretation of the terms dumping and scientific research. 

VI. CONCLUSION 

The difference between the terms marine scientific research and dumping basically in the present era has to be 

dealt with many intricacies as marine environment has become a sensitive area and any harm to the 

environment may directly enforce the international laws and also invoke the necessary provision. The basic 

difference between the two terms is not the harm that will be caused but it relates to the anticipated harm the 

marine environment can bear to increase the human resources through scientific experiments under the legal 

international provisions.  
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