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I. INTRODUCTION 

 Is Insider Dealing Good or Bad? 

Beginning in the late 1960s, the question of whether or not insider dealing
1
 should be regulated has been a 

controversial issue. The crux of the matter is generally agreed to be Henry Manne‟s arguments in his 1966 

publication Insider Trading and the Stock Market.
2
This book stunned “the corporate law school of thought by 

arguing that insider dealing should be deregulated” and ranks among the “truly seminal events in the economic 

analysis of law”.
3
  Whether or not one agrees with Professor Manne‟s views on insider dealing, one must give 

him credit for studying the effects of insider dealing from an economics point of view and daring to conclude 

that rather than it being prohibited, insider dealing should be encouraged as the practice was beneficial to both 

the securities‟ markets and the corporations using them. However, at the policy level, there is general consensus 

that insider dealing should be prohibited as regulating insider trading became the central element of modern 

well-regulated capital markets and this resulted in a wave of insider dealing regulation during the 1990s.
4
In 

chapter one, Manne‟s crucial arguments are deconstructed and compared to the counter-arguments and policy 

justifications put forward by both, Manne‟s critics and supporters, when discussing the regulation or 

deregulation of insider trading. It concludes by questioning the feasibility of (empirically-backed)economic 

arguments that are devoid of ethical considerations in the broad sphere of policy-making.   

 Pioneer of Regulating Insider Dealing: U.K. or U.S.A.? 

While the policy justifications
5
 relating to the regulation of insider trading have been disputed over the years, 

insider dealing has been prohibited, for a while, in both the United Kingdom
6
 and the United States.

7
In 1943, 

                                                           
1
 The expressions “insider trading” and “insider dealing” have been used interchangeably throughout this dissertation. 

2
H.G. Manne: 1966, Insider Trading and the Stock Market, New York, The Free Press.  

3
Bainbridge & S. Mark: 2008, Manne on Insider Trading, UCLA School of Law, Law-Econ Research Paper No. 4 at 3. 

4
 P.J. Engelen, & L. Liedekerke: 2007, The Ethics of Insider Trading Revisited, Journal of Business Ethics, 74 at 497. 

5
 Discussed in Chapter 2. 

6
 Criminal Justice Act 1993 at section 52; Discussed in Chapter Three. 

7
 Securities Exchange Act 1934 s.10 and SEC r.10b-5; Discussed in Chapter Four. 
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the Cohen Committee was established to “modernise company law” in the United Kingdom.
8
Davies argues that 

the UK Companies Act 1929 “was not a comprehensive legal text and required updating” when compared to 

the “sweeping US reforms of 1933-34”.
9
 During this period, there was “no broad statutory prohibition” on 

insider dealing and it took “another 35 years for a general statutory offence to crystallise” in the UK.
10

Later on, 

in the early 1960s, the U.S. “established what appears to be the world‟s first prohibition of trading on inside 

information”.
11

Notwithstanding the fact that various European countries (including the UK) followed the U.S. 

in regulating and effectively prohibiting insider trading,
12

 some commentators have argued that the European 

Union (EU) was the “pioneering body to establish multinational anti-market abuse laws while actively 

strengthening the enforcement of these laws throughout the EU Member States”.
13

However, the debate relating 

to the pioneer of insider dealing laws is no longer “the primary concern of comparative inquiry” relating to 

these two jurisdictions as it is observed that that it is significantly more rewarding to conduct a “detailed study 

of a more limited scope” as this approach will assist in elucidating “effective approaches to specific problems 

that arise in the regulation of insider trading”.
14

This dissertation is a comparative analysis of the insider trading 

regulations in the United Kingdom and the United States. Chapters three and four explore the legal regimes of 

each jurisdiction by examining four crucial elements of insider dealing: (i) what constitutes as inside 

information? (ii) the meaning of insider, (iii) the offences, and (iv) the sanctions and the sentencing regime. 

Chapter four summarises the crucial observations made throughout the dissertation and concludes bybriefly 

discussing the effectiveness of the EU regulations that work in tandem with UK‟s criminal law regime.   

II. POLICY JUSTIFICATIONS 

 Manne’s Market Efficiency Argument 

One of Manne‟s arguments in favour of insider dealing is the “market efficiency argument” in which he argues 

that insider dealing will “release information early into the market and make prices stick closer to their real 

value”.15This argument uses a broad definition of “insider dealing” in which “any form of trading based on 

information which is related to the fundamental value of the company but is not publicly available” is cited as 

                                                           
8
 J. Davies: 2015, From gentlemanly expectations to regulatory principles: a history of insider dealing in the UK: Part 1, Company 

Lawyer, 132 at 1-2. 
9
Ibid (2015) at 1-2. 

10
Ibid (2015) at 1-2. 

11
Gevurtz, F.: 2017, The Road Not Taken: A Comparison of the E.U. And U.S. Insider Trading Prohibitions. Available at 

https://ssrn.com/abstract=3062793 at 1. 
12

Gevurtz F.: 2002, The Globalization of Insider Trading Prohibitions at 63-65. 
13

 Rider B: 2009, Market Abuse and Insider Dealing, Bloomsbury at 263-266. 
14

 P. Wallace: 1985, Who is subject to the prohibition against insider trading: a comparative study of American, British and French 

law, Southwestern University Law Review, 217 at 1-3. 
15

Ibid at 499; J. Lin & M. Rozeff: 1995, The Speed of Adjustment of Prices to Private Information: Empirical Tests, J. FIN. RES, 18 at 

143.  
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insider dealing. 16  Based on this definition, the argument strongly connects insider dealing with market 

efficiency due to the phenomenon defined as “information efficiency”.17 It follows that the action of insider 

dealing is “based upon private information that is crucial for the evaluation of a stock price” and making this 

information public will automatically ensure that the price of a stock will change and indicate the “fundamental 

value of the stock”.
18

 Manne argues that by definition insider dealing will increase market efficiency.
19

 In 

contrast, it is argued that unlike insider dealing, market manipulation occurs when “non-public information is 

used to push the price of a stock away from its fundamental value” and therefore, by definition, market 

manipulation will decrease market efficiency.20However, it could be argued21 that this is a purely conceptual 

distinction and in the real-world stock transactions, it is difficult to distinguish between: i) insider dealing22 and 

ii) market manipulation.
23

 If this distinction is impossible to make, Manne‟s arguments become irrelevant, as 

one cannot distinguish between the two forms of trading24 when assessing the implications of any real-world 

transactions. Therefore, in order to understand Manne‟s arguments and analysis, this discussion is based under 

the assumption that Manne‟s distinction between the two forms of trading is valid as it is backed by empirical 

data.
25

 

According to Manne, if the stock market is functioning in an information efficient way, security prices would 

instantly change to reflect all the information relating to the stocks.26Information efficiency in the stock market 

is defined by “new information in relation to the issuer or the security getting integrated with both speed and 

accuracy into the market price of a security”.
27

 Manne argues that when the insider is in possession of positive 

information and invests in particular securities, there will be an increased demand for those securities and when 

there is increased demand, the price of the securities will be pushed up.28 In contrast, when the insider learns 

negative information about certain securities and sells those securities, the demand for those securities will fall 

resulting in a price drop.29 It is believed that due to insider dealing, the price of securities will reflect their 

fundamental value and the market will operate more efficiently. Manne further argues that insider dealing 

                                                           
16

Ibid at 497-500. 
17

Ibid at 498. 
18

Ibid (2007). 
19

Ibid (1966). 
20

Ibid (2007) at 498-499. 
21

P. Engelen, & L. Liedekerke: 2007, „The Ethics of Insider Trading Revisited‟, Journal of Business Ethics 74 at 498-499. 
22

Form of trading that enhances market efficiency. 
23

Form of trading that decreases market efficiency. 
24

 Insider Dealing and Market Manipulation. 
25

 L. Meulbroek: 1992, An Empirical Analysis of Illegal Insider Trading, Journal of Finance, 47, Issue 5, at 1661-1699. 
26

Bainbridge & S. Mark: 2008, Manne on Insider Trading, UCLA School of Law, Law-Econ Research Paper No. 4 at 3-5; Ibid (2007) 

at 500. 
27

 A. Schotland: 1967, Unsafe at Any Price: A Reply to Manne, Insider Trading and the Stock Market,Virginia Law Review, 53 at 

1425, 1439. 
28

 S. Lindenfield: 2000, Insider trading in the United States, Canada and the United Kingdom, Institute of Comparative Law, McGill 

University at 7-9. 
29

Ibid (2007) at 7-9. 
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causes a rapid and accurate assimilation of information into the market than would otherwise occur.
30

This 

“rapid and accurate assimilation”31  is considered to be beneficial because“delays in the reflection of new 

information, or in the inaccurate reflection of information, must increase uncertainty in the market and thereby 

make beneficial trading more costly and less likely than would otherwise be the case”.
32

 

The last part of Manne‟s “market efficiency argument”33follows that by the time the information is actually 

disclosed, the price of the securities will have already adjusted to the effects of the information due to market‟s 

earlier reaction to the insiders‟ trades in the information-sensitive securities.34Theoretically, there should be no 

massive jump in the price of the securities when the rest of the market responds to the newly disclosed 

information.35 Therefore, Manne argues that insider dealing will make the market less volatile, and this stability 

can be attributed to the “market soothing effect” of insider dealing.
36

 

Some prominent scholars have taken the view that Manne‟s theory relating to market efficiency is flawed. Both 

Schotland and Ferber take this view.
37

 It is argued that even when one assumes that the effect of the information 

may reach the market before disclosure (assuming that the insiders trade in sufficient volume), there is a strong 

possibility that the information would become public later than it would otherwise.38 This is because insiders 

will be incentivized to delay disclosure of corporate information in order to give themselves time to trade.
39

 

Ferber observes that: 

“If insiders were permitted to profit from inside information, there would be a natural tendency 

for insiders to prolong the period prior to the disclosure.”
40

 

While Schotland believes that insiders would be tempted to time disclosure in order to make a greater profit:  

“If we abandon restrains on insider trading, we tempt insiders to delay disclosures so that they 

can buy more shares or arrange financing for more buying; we also invite the timing of 

disclosure to get the maximum market response”.
41

 

Manne contends that insiders would not be keen to delay disclosure as the insiders‟ ability tomake a profit is 

                                                           
30

Ibid (1966) at 565-575. 
31

Ibid (1966) at 565-575. 
32

Ibid (1966)at 566. 
33

Ibid (1966). 
34

 H. G. Manne: 1991, Economic Mysteries in Insider Trading, Saarbrucken: Europa-Institut at 5. 
35

Ibid (1991) at 4-5. 
36

Ibid (1966) at574. 
37

Ibid (1967); D. Ferber: 1970, The Case Against Insider Trading: A Response to Professor Manne, Vanderbilt Law Review, 23 at621. 
38

Ibid (1967); Ibid (1970) at 621. 
39

 S. Lindenfield: 2000, Insider trading in the United States, Canada and the United Kingdom, Institute of Comparative Law, McGill 

University at 8–15. 
40

Ibid (1970)at 623. 
41

Ibid at 1448-9. 
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dependent on the disclosure.42 Therefore, the sooner the disclosure occurs, the quicker the insiders can make a 

profit.
43

 He further argues that rather than delaying the disclosure, the insiders are incentivised to speed up the 

disclosure in order to register their trading gains, as the faster insiders can move in and out of the stock, the 

higher will be the rate of return on any given investment.
44

 However, it is not a perfect system asthere is some 

delay while the insider organizes the trading and during that time, the information is withheld by the insider and 

the effects of that information cannot be fully reflected in the market price of those information-sensitive 

securities.45Manne accepts this counter-argument as he states that “there will always be a time lag between the 

development of new information and its ultimate publication to outsiders”.46 

In relation to Manne‟s argument that insiders trade on the basis of accurate information and that accurate 

information will be reflected in the market price due to the insider‟s trades,
47

 one can argue that the volume of 

the trading would have to be extremely large for the market to take notice and the price of the security to be 

affected.48 It has been generally accepted that the market responds to any high-volume trading, whatever the 

cause may be. 49  Therefore, it can be argued that the market may not be actually absorbing „accurate‟ 

information, since it would react in the same way if the trading was motivated by a whim.
50

 Furthermore, 

Schotland argues that if the market reacts to the high-volume trading, the capital markets may be 

malfunctioning due to mispricing. In this scenario, the insider alone could not properly adjust and „correct‟ the 

price.
51

 The market could only truly absorb „accurate‟ information through disclosure by the corporation 

alone.52 

The counter-argument put forward by Schotland and Ferber53 that insider trading postponed the disclosure of 

information thereby, reducing market efficiency, was put under the microscope when Leland used a theoretical 

model to show that stock prices reflect information more quickly when insider dealing is permitted,
54

 and 

Dooley found that insider dealing did not delay the public disclosure of information.
55

 The improved 

informationalefficiency was confirmed by Meulbroek
56

, Cornell and Sirri
57

, Chakravarty and McConnell.
58

 It 

                                                           
42

Ibid (1966) at 568. 
43

Ibid (1966) at 568. 
44

 H.G. Manne: 1991, „Economic Mysteries in Insider Trading‟, Saarbrucken: Europa-Institut at 4. 
45

Ibid (2000) at 10; M. Mendelson: 1969, The Economics of Insider Trading Reconsidered, University of Pennsylvania Law Review, 

117at 470-473. 
46

Ibid (1966) at 566. 
47

Ibid at 5. 
48

Ibid (2000) at 10-12. 
49

Ibid (2000) at 12. 
50

Ibid (2000) at 10-12. 
51

Ibid (1969) at 475. 
52

Ibid (2000) at 12-13. 
53

Ibid (1967); Ibid (1970). 
54

 H. Leland: 1992, Insider Trading: Should It be Prohibited?Journal of Political Economy, 100 at 859–887. 
55

 M. P. Dooley: 1980, Enforcement of Insider Trading Restrictions, Virginia Law Review, 66 at 1–89. 
56

Ibid (1992) 



www.ijlmh.com                        ©2019 IJLMH | Volume 2, Issue 4 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 6 

was also pointed out that insider dealing creates an additional method for communication of information,
59

 

especially when it involved complex information that is not readily encapsulated in a public announcement.
60

 

Additionally, a case study confirmed that it is sometimes difficult to disclose value-relevant information 

effectively through an official public announcement.
61

 It is argued that in such cases insider dealing can act as a 

replacement for public disclosure, thereby increasing information efficiency in financial markets.
62

Considering 

the empirical data63 that backs Manne‟s contention, I am inclined to accept that Manne has made a convincing 

economic argument which speculates that insider trading makes financial markets more efficient. 

 The Executive Compensation Argument 

Manne‟s next argument in favour of insider dealing is a form of executive compensation for entrepreneurial 

efforts.
64

 He envisions it as an alternative form of compensation that allows for the possibility of paying a lower 

base salary.
65

 The essence of this argument is that by allowing insiders (or entrepreneurs) to act upon their 

private information and make profits, a more creative, productive, risk-taking breed of executives will be 

attracted to the firm.
66

 This argument also has a “dual-advantage for shareholders of the corporation” because 

these executives will be more productive and efficient, bringing more value to the firm and its shareholders, 

while being less expensive to the firm due to the lower fixed salary and benefits.
67

 Furthermore, the works of 

Haddock
68

 and Tighe
69

 have shown that a ban on insider dealing causes the largest gains to be earned by market 

professionals as these market professionals reap the benefits of the insider dealing regulations while transferring 

the costs on a large number of small investors who do not oppose the ban due to the costs being distributed at a 

low per capita rate.
70

 It is a possibility that if these corporate insiders are allowed to trade based on their private 

information; small investors will be at an advantage due to the enhanced shareholder value creation resulting 

                                                                                                                                                                                                                       
57

 B. Cornell. & E. Sirri: 1992, The Reaction of Investors and Stock Prices to Insider Trading, Journal of Finance, 47 at 1031–1059. 
58

S. Chakravarty. & J. McConnell: 1997, An Analysis of Prices, Bid/Ask Spreads, and Bid and Ask DepthsSurrounding Ivan 

Boesky‟s Illegal Trading in Carnation Stock, Financial Management, 26 (Summer) at 18–34. 
59

 D. W. Carlton & D. R. Fischel: 1983, The Regulation of Insider Trading, Stanford Law Review, 35 at 857–895. 
60

 M. King. & A. Roell: 1988, Insider Trading, Economic Policy, 6 at 165–187. 
61

P. M. Healy and K. G. Palepu: 1995, The Challenges of Investor Communication. The Case of CUCInternational, Inc., Journal of 

Financial Economics, 38 at 111–140. 
62

Ibid (2007). 
63

 Discussed at pages 9 -10. 
64

Ibid (1966); Ibid (1991) at 5. 
65

Ibid (1966). 
66

Ibid at 499. 
67

Ibid (2007)at 499-502. 
68

J. Macey: 1986, Controlling Insider Trading in Europe and America: The Economics of the Politics, in J. M. Graf von der 

Schulenberg & F. Skogh (eds.), Law & Economics and the Economics of Legal Regulation (Dordrecht)at 149–167; D. Haddock& J. 

R. Macey: 1987, Regulation on Demand: A Private Interest Model, with an Application to Insider Trading Regulation, Journal of Law 

and Economics, 30 at 311–352. 
69

 C. Tighe. & R. Michener: 1994, The Political Economy of Insider Trading, Journal of Finance, 47(5) at 1661–1699. 
70

Ibid (2007) at 501. 
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from the reduction in the fixed salary costs of the management.
71

 

However, this line of reasoning has been criticized. Once criticism is that allowing executives to trade on inside 

information is not necessarily limited to individuals that are entrepreneurs hired by the company.
72

 Executives 

who may not have entrepreneurial skills could also engage in insider dealing during a time when the company 

is making a loss.
73

 In such a scenario, there is a possibility that the company will be compensating executives 

even when the corporation is doing poorly since the rewards are not necessarily tied to good 

performance.
74

Unlike Manne‟s market efficiency argument, I disagree with his “executive compensation”
75

 

argument as I do not believe that if we “allow insiders to act upon their private information and make profits, a 

more creative, productive, risk-taking breed of executives will be attracted to the firm”.
76

Furthermore, this 

theory can be harmful for corporations as rewards are not tied to good performance.
77

 For example: if a 

“company‟sstock is about to fall due to managerial incompetence, the very insiders who caused the stock to fall 

can gain as a result of their inside information by selling their stock”before the information becomes public.
78

 

To conclude, this argument seems to be theoretically plausible
79

 but I find it hard to believe that this theory will 

have the intended effect when applied in the real world.  

 Investor Confidence 

Like many modern proponents of the insider dealing prohibition, Manne‟s critics have argued that insider 

dealing erodes investor confidence.
80

 This argument against insider dealing suggests that if investors are 

alienated from the securities market, there will be adverse consequences for society as a whole regardless of the 

actual impact that insider dealing may or may not have on the market.
81

 Furthermore, if investor confidence is 

adversely affected, the result is that fewer investors will go to the markets and those investors will pay less for 

securities in order to compensate for the perceived unfairness and uncertainty that results from insider trading.
82

 

Additionally, Schotland believes that allowing insider dealing would lead to unlawful manipulation of an 

issuer‟s stock
83

 and increased unlawful manipulation of the price of securities also damages investor confidence 

                                                           
71

Ibid (2007) at 501-502. 
72

Ibid (2009) at 68. 
73

Ibid (2007); Ibid (2009); Ibid (2000). 
74

 R. McGee.: 2009, Analyzing Insider Trading from the Perspectives of Utilitarian Ethics and Rights Theory,Journal of Business 

Ethics, 91 at 65-82.  
75

Ibid (1966). 
76

Ibid at 499. 
77

Ibid (2009) at 68-70. 
78

Ibid (2009) at 68. 
79

 Based on consequentialist grounds, which judges the pros and cons of insider trading with respect to its social utility; Ibid (2007) 

at 498-500. 
80

Bainbridge & S. Mark: 2008, Manne on Insider Trading, UCLA School of Law, Law-Econ Research Paper No. 4 at 8. 
81

Ibid at 6. 
82

Report of the Attorney General‟s Committee on Securities Regulation in Ontario, 1965 (Kimber Report) at paragraphs 1-2. 
83

Ibid at 139. 
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in the securities market. 

This classical argument seems to be plausible till one accepts the previously discussed distinction between (i) 

insider dealing and (ii) market manipulation. Bainbridge argues that if insider dealing improves the efficiency 

of the security market, the confidence of a rational investor in the securities market should increase rather than 

decrease.
84

 It should not concern the investor whether an insider has the potential to earn abnormal profits as 

the investor can always trade in securities at a fair price (fair price being the fundamental value of the 

security).
85

 Furthermore, in an efficient market, an investor has the ability to rely on the accuracy of the market 

prices because every piece of information is already reflected in security prices.
86

 Likewise, Professor Manne 

seems to be sceptical of this argument and believes that insider trading has no impact on investor confidence: 

“We have no direct empirical measure of investor confidence in what the SEC terms the “integrity of 

the market”, but the most relevant evidence on the subjectshows that investor participation in the 

stock market is exclusively a function of the recent performance of stock prices”.
87

 

Manne also states that this classical argument has been repeated so frequently that it “gained a certain currency” 

thus making it something of a “self-fulfilling prophecy”.
88

 One additional argument is that insider dealing 

contradicts the principle of “market egalitarianism”, according to which every investor should have equal 

access to information.
89

 Manne dismisses this argument by observing that this argument is naïve as“most 

investment decisions are made because the investors believe that they possess superior information”.
90

 

However, this principle of market egalitarianism remains an aspiration for many legislators and policy 

makers.
91

 For example:it was one of the guiding principles for the European Directive on Insider Dealing.
92

 To 

conclude, no empirical study has ever shown a decrease in theconfidence of investors if insider dealing was 

allowed
93

 and I am inclined to agree with Manne that insider dealing does not seriously threaten investor 

confidence. 

 Fairness, Ethics and Market Morality 

A number of legislators and policy makers start from that standpoint that insider dealing is unethical because it 

                                                           
84

 S. Bainbridge: 2000, Insider Trading, in B. Bouckaert & G. De Geest, Encyclopedia of Law and Economics, Volume III, The 

Regulation of Contracts at 772-812. 
85

Ibid (2000); Ibid (2007). 
86

Ibid at 500. 
87

 Manne, H.G.: 1991, Economic Mysteries in Insider Trading (Saarbrucken: Europa-Institut) at 4. 
88

Ibid at 4. 
89

Ibid at 500-502. 
90

 B. Rider: 1993, Insider Crime - The New Law at 5. 
91

Ibid (2000). 
92

 EU, Directive 89/592 of 13 November 1989 Co-ordinating Regulations on Insider Dealing, O.J.L. 334/30. 
93

Ibid at 501. 
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is simply unfair.
94

 They believe that it allows insiders to make a profit from private information in a way that is 

a breach of trust and puts the parties at unequal bargaining positions. Werhane argues that this lack of a level 

playing field justifies banning insider dealing because “it gives the outsider and unfair comparative advantage 

that skews competition”.
95

 Furthermore, she rejects insider dealing due to the violation of two principles 

necessary for fair competition: “an efficient market where as much complete information as possible is 

available to everyone, and the ideal of an equal comparative advantage between competitors”.
96

 However, she 

fails to observe that this can be reached by the market mechanism itself as in an efficient market, an investor 

can be assured that every piece of information is already reflected in security prices, without needing to collect 

and process the information themselves.
97

 Investors only need to observe market prices “without the need to 

spend resources to acquire and process information that is almost immediately publicly available through the 

pricing mechanism”.
98

 Therefore, equality among the participants is reached through the pricing mechanism 

itself. Furthermore, there is lack of a substantive moral theory that dictates situations where it is permissible to 

allow the interests of one individual to take priority over the interests of others leading to the conclusion that 

equality theories such as the absolute equality rule gives no guidance and thus fails.
99

 

Manne considered that any notion of fairness was unfounded in relation to the regulation or deregulation of 

insider dealing. He observed that “the discovery of ethical and moral issues and a recurrent instance on this 

approach strike me more as an outgrowth of frustration than of cogent analysis”.
100

Furthermore, he was 

sceptical of his critics who put ethics and morality ahead of economics.
101

 He believes that “carried into the 

arena of serious debate on public policy, moral arguments are frequently either sham or a refuge for the 

intellectually bankrupt”.
102

 He defends insider dealing being judged against ethics and morality by stating that 

“just because the phrase insider trading raises a spector of dishonesty, fraud, exploitation, and greed is not 

sufficient basis for assuming that the fact must be so or that the practice must, ipso facto, be outlawed”.
103

 

 Policy Making and Ethical Considerations 

When considering Manne‟s justifications relating to his stance on the segregation of policy making and ethical 

considerations, I agree with Manne‟s critics, who believe that morality concerns are more important the 

                                                           
94

Ibid at 1439. 
95

 P. Werhane: 1991, The Indefensibility of Insider Trading, Journal of Business Ethics,10 at 729-731. 
96

Ibid at 730. 
97

Ibid at 503. 
98

 R. Levine: 1997, Financial Development and Economic Growth: Views and Agenda, Journal of Economic Literature 35 at 688-

726. 
99

 T. R. Machan.: 1996, What is Morally Right with Insider Trading, Public Affairs Quarterly,10(2) at 135-142. 
100

Ibid at 548. 
101

Ibid at 540-550. 
102

Ibid at 548-549. 
103

Ibid at 549. 
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economic ones.
104

 Professor Schotland argues that the preservation of market integrity should not be displaced 

even if there was an economic justification for insider dealing.
105

Manne originally published his arguments in 

1966
106

 and since then, the global awareness towards ethical considerations, fairness and morality has increased 

drastically.
107

Notwithstanding the fact that I consider Manne‟s market efficiency argument
108

 and investor 

confidence
109

 argument to be plausible, it is difficult to justify Manne‟s preclusion of ethics and morality in his 

“economic” arguments,
110

as it is observed that a lack of concern for ethical considerations may have unintended 

consequences. For example: it is argued that the financial crisis (which began in August 2007) was a direct 

result of poor ethical decisions by financial firms as they only catered to their “short-term [economic] interest[s] 

without any concern about the longer-term impact on the industry‟s customers or on the broader American 

economy”.
111

Furthermore, Dunning argues that “a failure of moral virtues lies at the core of the failure of 

markets and institutions” and such failures include “lack of trust and social responsibility, excessive greed of 

the investors or institutions and the illegal manipulation of markets”.
112

To conclude, Manne‟s arguments 

relating to the deregulation of insider trading may have some economic merit butI disagree with his preclusion 

of ethics and morality as “laws need morality and global laws require a shared ethic”.
113

Therefore, I believe that 

insider trading should remain prohibited. 

III. INSIDER DEALING AND THE UNITED KINGDOM 

 Introduction 

There is an argument that the 1989 Directive
114

 was the primary factor, which was responsible for the change in 

direction in relation to the U.K. insider trading regime.
115

 It follows the EU Directive shifted the emphasis from 

the “fiduciary nature of the relationship” (as developed by U.K. common law)
116

to the “nature” of the inside 

information.
117

 The Directive was then enacted in the United Kingdom through the adoption of Part V of the 

                                                           
104

Ibid (2000). 
105

Ibid at 1439. 
106

Ibid (1966) 
107

 White Paper No. 44 – The Financial Crisis and the Collapse of Ethical Behavior. Available 
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Criminal Justice Act 1993 (CJA).
118

 In 2014, the E.U. adopted the Market Abuse Regulation
119

 (MAR) and as a 

result, the law in the U.K., was changed from 3
rd

 July 2016.  

In the present scenario, there is a dual-regime of: (i) liability under MAR
120

 and (ii) criminal liability (under 

CJA 1993)
121

 with regards to insider dealing in the U.K.
122

This chapter explores four specific elements of the 

insider trading regulations of the United Kingdom: (i) inside information; (ii) the insider; (iii) the offences and 

lastly, (iv) sentencing and sanctions. 

 Inside Information 

Based on section56(1) of the CJA 1993
123

, “inside information” is defined as information which
124

:  

(i) Relates to particular securities or to a particular issuer(s) and not to securities or issuers of securities 

generally;
125

 

(ii) Is specific or precise;
126

 

(iii) Has not been made public;
127

 and 

(iv) If it were made public, would be likely to have a significant effect on the price of any securities.
128

 

a) Particular Securities and Particular Issuer(s) 

The terms “particular securities” and “particular issuers” in this definition of “inside information” has been the 

subject of criticism for being vague and extremely broad in terms of interpretation.
129

 In the first case, gilts 

could also potentially be caught under this subsection as gilts are “particular securities”.
130

 Therefore, 

theoretically, governmental information relating to “borrowing requirements or interest rates which could have 

a significant effect on a certain kind of security” could be potential inside information
131

and “general 

information such as trade figures would not be caught as these would to relate to securities in general and are 

specifically excluded”.
132

In regards to particular issuers, there is an argument that the CJA 1993 is too broad as 
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the transaction requirement has been removed. In the previous legislation, the information had to have been 

obtained as a result of that transaction in order to fall foul of the act.
133

This was seen in cases which involved an 

impending takeover. For example, in the case of R. v Naerger, a former director of WHS Smith pleaded guilty 

to dealing in the securities of Martin the Newsagents when he was fully aware that WH Smiths was 

contemplating making a bid for the company.
134

To conclude, Hannigan argues that the CJA 1993 “draws 

investment analysts further into the legislative net” as they possess information relating to a company‟s 

“business prospects as do bankers, market makers and underwriters”.
135

 

b) „Specific‟ or „Precise‟ 

There is no definition or guidance in the CJA 1993 on what “specific of precise” implies. However, it seems 

that the term “precise” is taken directly from the Directive.
136

 It is argued that the purpose was to “leave out 

mere rumours and speculation” stemming from the capital markets as the “economic function of speculation 

was considered to be vital”.
137

The term “specific” is derived from the previous legislation where there was “a 

requirement that the information related to specific matters concerning the relevant company”.
138

 

c) Not Been „Made Public‟ 

Information is not deemed to be insider information unless it has been made public. The previous legislation 

was vague as it required information to be “generally known to those persons who are accustomed or would be 

likely to deal in those securities”.
139

Section 58 of the CJA 1993is argued to “go some way” to define the term 

“made public” as it contains a non-exhaustive list of what “made public” means.
140

Additionally, section 

58(3)
141

provides circumstances where information may be treated as having been “made public” even though 

further steps must be taken to obtain the information.
142

However, this provision is not perfect as there are still a 

number of uncertainties. Firstly, the meaning of the expression “a section of the public and not the public at 

large”
143

is still unclear. Additionally, the language of section 58(3)of the CJA 1993 seems problematic as an 

offender will not know until a court decides that the information was not made public, which implies that there 

is a possibility that the individual was not aware that he committed an offence at the time the offence was 

                                                           
133
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134
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committed.
144

 It is argued by some that this goes against “the fundamental principle of non-retroactivity” in 

criminal law.
145

 

d) „Significant Effect‟ on the Price of any Securities 

It seems that securities are “price-affected securities” in relation to inside information and inside information is 

“price-sensitive” information in reaction to securities, only if the information, if made “public”, “would be 

likely to have a significant effect on the price of the securities”.
146

Rider argues that this is the “most essential 

feature of the statutory definition” as it is the “determining factor when a jury considers whether information is 

inside information”.
147

Furthermore, this provision seems sensible as it provides a de minimis threshold and also 

was in line with the intention of the parliament to bring the focus of the law to “major matters such as 

impending takeover bids … which are out of line with expectations”.
148

 

e) Inside Information under MAR 

It is crucial to note that the “insider dealing offence under MAR” is “substantially different from the criminal 

offence of insider dealing”under section 52 of the CJA 1993.
149

Under MAR, inside information is defined as 

“information of a precise nature, which has not been made public, relating, directly or indirectly, to one or more 

issuers or to one or more financial instruments and which, if it were made public, would be likely to have a 

significant effect on the prices of those financial instruments”.
150

However, it is observed that the wording ofthe 

definition of inside information under MARis similar to the definition of inside informationunder the CJA 

1993
151

and a majority of the elements of “inside information”described in both provisions
152

 are fundamentally 

the same.
153

 

 Insider 

An individual can only be deemed guilty of insider trading if he has information “as an insider”.
154

 Section 

57(1) of the CJA 1993 defines an “insider” as an individual who holds information if it is, and he knows that it 

is, “inside information” and he has it, and knows that he has it, from an “inside” source.
155

 Furthermore, 

subsection (2) states that a person has information from an inside source if, 
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i. He has it through being a director, employee or shareholder of an issuer of securities.
156

 

ii. He has access to the information by virtue of his employment, office or profession.
157

 

iii. The direct or indirect source of his information is a person within the previously discussed categories.
158

 

Insiders who fall under the first two categories are known as primary insiders and those in the last category are 

defined as secondary insiders or “tippees”.
159

 

a) Primary Insiders 

Directors and Employees 

Directors have been cited by many as the “classic insiders”.
160

 They are specifically mentioned in the 

legislation and it is certain that due to the nature of their role and position, they will come across inside 

information. It is likely that the term covers non-executive and executive directors.
161

However, under this 

provision, they must have obtained the inside information by virtue of being a director, else they will not be 

liable (unless they fall under the tippee provision).
162

The position of employees is straightforward as it is only 

necessary to show that the individual obtained the information through being an employee, meaning all 

employees are potential primary insiders.
163

 

Shareholders 

Like the U.S insider trading regime,
164

 the CJA 1993 lists shareholders as insiders.
165

Under the criminal law 

regime in the U.K., there is no threshold in terms of percentage shareholding.
166

 However, in the U.S, only 

shareholders with 10% and above shareholding are cited as primary insiders.
167

 It is argued that the U.K. 

categorization is superior because despite the understanding that shareholders with a greater percentage of 

shareholding are more likely to come across inside information, there seems to be no argument as to why a 

minority shareholder should not be subject to the same insider dealing restrictions.
168

 

Those with Access to the Information by Virtue of their Employment, Office or Profession 

This particular categorization is deemed to be extremely broad and covers a wide range of categories. Any 
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person who has access to information by virtue of the exercise of their employment, profession or duties is now 

a potential primary insider.
169

For example: the category of professional advisors. They generally comprise of 

lawyers, bankers and brokers among others and have known to be“temporary insiders”.
170

Under the CJA 1993, 

access to information through one‟s profession is enough to satisfy the primary insider criteria.
171

Similarly,the 

MAR regime also has a similarthat catches individuals who have “access to the information through the 

exercise of an employment, profession or duties”.
172

It is argued that theapproach under the U.K. regime is 

convenient as it makes prosecution and sentencing straightforward.
173

 

b) Secondary Insiders 

Under the MAR regime, secondary insiders or “tippees”, have been included in the definition of “people 

possessing inside information” or “insider dealers”.
174

 Furthermore, MAR also catches individuals who “know 

or ought to know that it is inside information”.
175

In the criminal law regime, the tippee must know that “the 

information is inside information and that it comes from an inside source”.
176

In contrast, the laws relatingto 

tipper-tippee liability in the U.S. has advanced much further as the courts have “fine-tuned the shortcomings” 

brought to light by each case.
177

 

 The Offences 

If an “insider”has “inside information”, the prosecution has to now prove that one of the three insider dealing 

offences under section 52 of the CJA 1993 has been committed.
178

 The three offences are: the primary 

“dealing” offence
179

, the offence of “encouraging”
180

 and the offence of “disclosing”.
181

 

a) The Dealing Offence 

This offence comprises of three elements: 

i. The individual must have „information‟ as an „insider‟;
182

 

ii. The individual must deal in securities that are price-affected in relation to the information,
183

 and, 
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iii. The acquisition or disposal occurs on a regulated market or alternatively, the individual is or is relying 

on a professional intermediary.
184

 

„Individual‟ in this context, excludes companies and other entities (public authorities)
185

and „price-affected‟ 

means that the “price of the securities would be significantly affected if the information were to be made 

public”.
186

This implies that the test is basically to determine whether the price of the securities would be 

affected by the information if it were to be made public.
187

Furthermore, this section of the CJA applies to 

securities that: (i) are listed in Schedule 2 to the CJA 1993
188

 and (ii) satisfy certain conditions specified by HM 

Treasury.
189

This means that the securities must be officially listed on an EEA exchange or be admitted on, or 

have their price quoted on or under, the rules of a regulated market.
190

 “Regulated market”
191

 in this context has 

also been defined in secondary legislation.
192

 

“Dealing” in securities for the purposes of this section relates to either: (a) acquiring or disposing of securities 

as a principal or an agent, or (b) procuring directly or indirectly, an acquisition or disposal of securities by any 

other person.
193

“Acquiring” a security includes agreeing to acquire a security and entering into a contract which 

creates security
194

while “disposing” of a security includes agreeing to dispose of a security and also bringing to 

an end a contract which created the security.
195

 This definition ensures that situations where a dealer does not 

acquire the legal title to a security are covered and also includes situations involving derivatives.
196

A person is 

deemed to deal in securities, if he deals as principal or agent, which implies that both parties can be liable.In 

relation to the meaning of “procuring”, the act defines it as including buying a security by means of an agent, 

nominee, or through a person acting at the procurer‟s direction.
197

 This implies that if an insider uses an 

“innocent third-party” to trade on his behalf, the third party will not be liable as they lacked “the requisite 

knowledge” and the insider will be liable under the definition of “procuring”.
198
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Lastly, a “professional intermediary” is a person who carries on a relevant business activity and holds himself 

out as willing to engage in any such business or is employed to carry out any such activity.
199

 The relevant 

business activities are specified in section 59(2) of the CJA 1993. However, there is an exception which states 

that a person is not to be treated as carrying on such an activity if the activity is: (i) merely incidental to some 

other activity or (ii) because he occasionally conducts any such activity.
200

 This implies that professionals (such 

as solicitors and accountants) acting in the normal course of their duties will not qualify as professional 

intermediaries.
201

 

b) The Encouragement Offence 

An individual who is in possession of information as an insider is forbidden from encouraging another person 

to deal in securities that are price-affected in relation to that information.
202

 Furthermore, the offence does not 

have to result in the other individual dealing and it just must be shown that this individual (who is in possession 

of information as an insider) had encouraged another person to deal in the price-affected securities knowing or 

having reasonable cause to believe that there would be dealing on a regulated market. The person who is being 

encouraged need not have to know that the encouragement was in relation to the price-affected securities.
203

 

c) The Disclosure Offence 

Under the disclosure offence, it is a crime if an individual discloses inside information otherwise than in the 

proper performance of the functions of his office, employment or profession.
204

The CJA 1993 does not impose 

any requirementsupon companies to implement procedures that prevent employees from disclosing or acting on 

inside information. Interestingly, in the Americancase of Dirks,
205

 where he was the employee responsible for 

disclosing the fraud taking place in the company, Dirks would fall under this section and would have faced 

liability in the U.K. 

d) Insider Dealing Under MAR 

The “essential characteristic” of insider dealing, under MAR, “consists of an unfair advantage being obtained 

from inside information to the detriment of third parties who are unaware of such information” and 

“undermining the integrity of financial markets and investor confidence”.
206

It is observed that the wording of 

the insider dealing offences under MAR is similar to the previously discussed criminal offences of 
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“dealing”,
207

“encouraging or recommending”
208

 and “unlawfully disclosing”.
209

However, there is one 

exception, which unlike the CJA 1993, requires that companies control access and disclosure of insider 

information.
210

 

 Sanctions and Sentencing 

From 1
st
 April 2013, the Financial Conduct Authority (FCA) has been responsible for enforcing Part V of the 

CJA 1993. The FCA uses its criminal prosecution powers in conjunction with the civil penalties
211

 to maximize 

the effectiveness of the sanctions. 

a) Sanctions 

Under the criminal regime, if an individual is found guilty of insider trading, the person is liable to unlimited 

fines and/or imprisonment for a term not exceeding six months on summary conviction, or seven years on 

conviction on indictment.
212

The civil penalties under FSMA 2000 empowers the FCA to:(i) impose an 

unlimited financial penalty,
213

(ii) issue a public statement that the person has engaged in market abuse,
214

(iii) 

apply to the court for an injunction to restrain continued market abuse or requiring an individual to take steps to 

remedy market abuse or a freezing order,
215

 (iv) apply to the court for a restitution order
216

 and lastly, (v) 

require the payment of compensation to victims.
217

 

b) Insider Trading Sentencing in the U.K.: A “Totality” Approach 

In the U.K., a “definitive” insider trading sentencing guideline seems to be missing.
218

In order to conduct an 

exploration of the insider trading related sentencing in the U.K., one must analyse the existing case law. In the 

case of Rv McQuoid,
219

McQuoid obtained inside information through his employment and passed the inside 

information to his father-in-law, through whom he the purchased of a number of shares in the company.
220

 

McQuoidwas “convicted of a single count of insider trading and was sentenced to eight months‟ 

imprisonment”.
221

Lord Judge CJ stated that the “principles of trust and confidence are betrayed by insider 
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trading, and public confidence in the integrity of the financial market is undermined by market abuse”.
222

 

Furthermore, he defined eight factors
223

 that are relevant in assessing insider dealing sentences (known as the 

McQuoid guideline).
224

 Cheung argues that McQuoid demonstrates a “sophisticated and balanced approach to 

sentencing and sends out a strong judicial link to sentence severity to the seriousness of the crime by identifying 

important sentencing factors other than gain”
225

 and by giving “proportionality a central role”.
226

 It is argued 

that the “willingness of the court to consider personal mitigation, and the delicate navigation of the relevant 

aggravating and mitigating factors in assessing crime seriousness” make the McQuoid case a cornerstone of the 

U.K. insider trading sentencing guideline. The law developed in McQuoid was further explored in the case of R 

v Rollins
227

where the Court of Appeal was heavily influenced by the “overriding principle of totality –the total 

sentence must be just and proportionate in that it would reflect the overall criminality of the offences, and that it 

must be properly balanced”.
228

 Using this principle of totality and considering the fact that Rollins 

“demonstrated genuine remorse”, the court reduced the total sentence from 27 months‟ imprisonment to 18 

months.
229

 It is argued that these case laws demonstrate that in the U.K., there is judicial recognition “of the 

need to balance totality with deterrence and the centrality of proportionality in sentencing”.
230

 

IV. INSIDER TRADING AND THE UNITED STATES OF AMERICA 

 Introduction 

While the common law and the courts have been unable to precisely define “insider trading”, the Securities and 

Exchange Commission (SEC), defines illegal insider trading as the “buying or selling [of] a security, in breach 

of a fiduciary duty or other relationship of trust and confidence, while in the possession of material, non-public 

information about the security”.
231

The prohibition of insider trading in the United States has been developed, 

based on the view that “insider trading poses a threat to investor confidence”
232

and aims to “insure honest 

securities markets and promote investor confidence”.
233

The insider trading regime of the U.S. is argued to bean 

“amalgamation of statute, SEC rules and interpretation by the courts” in the United States
234

and the American 

courts have played the largest role in defining the laws prohibiting insider trading because these laws were 
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largely derived from U.S. common law.
235

Like the previous chapter, this chapter focuses on the exploration of 

four specific elements of insider trading law: the regulation of insider trading, inside information, the insiderand 

lastly, sentencing and sanctions.  

 Regulation of Insider Trading 

Following the stock market crash of 1929, two statutes were enacted that till date remain the foundations of 

securities law in the United States. The statutes are: (i) The Securities Act of 1933 (referred to as the Securities 

Act)
236

ii) Securities Exchange Act of 1934 (referred to as the Exchange Act).
237

With the exception of section 

16(b) of the Exchange Act
238

 and some other provisions,
239

 no provision in the legislation explicitly addresses 

insider trading. Instead liability has been grouped up under the “catch-all” and “anti-fraud” provision, section 

10(b) of the Exchange Act.
240

 

a) Section 10(b) of the Exchange Act and Rule 10b-5 

Section 10
241

 provides that: 

(b) To use or employ, in connection with the purchase or sale of any security registered on a national exchange 

or any security not so registered, any manipulative or deceptive device or contrivance in contravention of such 

rules and regulations as the Commission may prescribe as necessary or appropriate in the public interest or for 

the protection of investors.
242

 

The Exchange Act also created the Securities and Exchanges Commission (SEC).
243

 The SEC‟s primary 

purpose is to act as the federal securities regulator, whichalso includes the power
244

 to supplement the federal 

securities legislation by developing general or specific rules.
245

One such rule is the crucial Rule 10b-5
246

 

adopted to supplement the previously discussed section 10(b) of the Exchange Act. 

Rule 10b-5 provides that
247

: 

It is illegal for any person to directly or indirectly: 
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a. Employ a device, scheme or artifice to defraud,
248

 

b. Make any untrue statement of a material fact or to omit to state a material factnecessary in order to make 

the statements made…not misleading, or
249

 

c. Engage in any act practice, or course of business which operates or would operate as a fraud or deceit 

upon any person, in connection with the purchase or sale of any security.
250

 

b) Duty to Disclose or Abstain 

The essence of the liability stemming from section 10(b) and rule 10b-5 was developed by the courts where 

“certain persons who are knowingly in possession of material non-public information relating to a company 

must either disclose that information prior to entering into a transaction, or they must abstain from trading 

altogether”.
251

This particular duty to “disclose or abstain”
252

 was established in the landmark case of In re 

Cady, Roberts & Co.
253

where it was held that “a failure to make disclosure in these circumstances constitutes a 

violation of the anti-fraud provisions” and “if disclosure prior to affecting a purchase or sale would be improper 

or unrealistic under the circumstances, the alternative is to forego the transaction”.
254

Similarly, in Texas Gulf 

Sulphur,
255

 it was explained that Rule 10b-5 aimed to protect the expectation that “all investors have relatively 

equal access to material information” and anyone in the possession of “material inside information” must 

“disclose the information or abstain from trading”.
256

This “equal access theory” established in Texas Gulf 

Sulphur was the “broadest form of prohibited insider trading in the United States”.
257

 

c) Comparing Insider Trading Offences: U.S. v U.K. 

When comparing the combination of Rule 10b-5 and section 10(b) to the U.K. insider dealing offences,
258

 it is 

clearly visible that the American insider trading regime is in a constant state of flux as the legislation is lacking 

in specific and precise provisions
259

 which leads to the courts to often re-interpret the offences
260

 and thereby, 

alter the legal precedence. It is also argued that the American regime lacks a degree of certainty
261

 as insider 
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trading in the United States has “progressed from an extremely broad beginning to an over contraction period, 

followed by a third re-expansion of the law‟s reach”.
262

Furthermore, when compared to the organisation of the 

insider trading and market abuse regulations of the U.K.,
263

especially considering the twin-regimes of criminal 

law and liability underMAR,I believe that the U.S. laws on insider trading, whichare argued to be “an 

amalgamation of statute, SEC rules and interpretation by the courts” are organised in an inefficient manner, 

making it difficult for a lawyer or compliance officer to navigate with relative ease when compared to 

navigating through the U.K. insider trading and market abuse regime(s).
264

 

 Inside Information 

The “abstain or disclose” duty stemming from section 10(b) and Rule 10b-5
265

 defines inside information in the 

U.S. as “material non-public information”.
266

The two elements of this definition will now be considered in turn.  

a) Materiality 

Information is deemed to be material if “there is a substantial likelihood that the disclosure of the information 

would be viewed by the investor as having significantly altered the total mix of the information made 

available”
267

 or“a reasonable and objective contemplation that might affect the value of the corporation‟s 

securities”.
268

 It is observed in the case Texas Gulf Sulphur Co
269

 that “information can be considered to be 

material even if it suggests only a limited probability of a certain event occurring”.
270

 However, the courts have 

not defined the precise meaning of materiality in the context of insider trading.
271

When drawing a comparison 

to the U.K. insider trading regime, it is difficult to identify theparticular provision in the CJA 1993
272

that 

closely resembles the meaning of“materiality”as “materiality” is so broad that it seems to be a combination 

ofthe “specific or precise” and “significant effect” provisions.
273

This supports my observation that there is an 

overarching theme of vagueness and ambiguity when one is analysing the crucial elements of the U.S. insider 

trading regime. 

b) Non-Public Information 

Information is considered to be “non-public” until the financial markets “have had time to fully digest the 
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information”.
274

 There are two main views that explore the meaning of “non-public”.The courts believe that 

“the number of persons to whom the information has been disclosed is irrelevant and the information mist have 

been absorbed into the market price of the securities to no longer be public”.
275

 The alternate view, taken by the 

SEC, states that the information “must have been disclosed by a public release through the appropriate public 

medium” in order to become “public”.
276

It is argued by some that this view is fairer as it is easier to determine 

“when information has been disclosed to the public than to calculate when the market price of a security has 

stabilized”.
277

It is observed that the meaning of “non-public” in the context of the U.S. insider trading regime is 

not straightforwardas there are two differing views. However, even in the case of U.K., it was previouslyargued 

that the meaning of “not been made public” under the CJA 1993 is problematic.
278

 

 Insider 

One of the most debated topics, in relation to U.S. insider trading laws, is “who qualifies as an insider for the 

purposes of section 10(b) and rule 10b-5”.
279

There are two maintheories,which represent the two schools of 

thought. The first theory, described as the “classical theory” limitsliability to corporate insiders such as 

directors, officers and substantial shareholders”.
280

The second theory targets anyone who “becomes privy to, 

and trades on the basis of, material non-public information but who owes no fiduciary obligation to the 

company or its shareholders”.
281

 This theory is known as the “misappropriation theory”.
282

 

a) The Classical Theory 

In the 1980 case of Chiarella,
283

 the Supreme Court upended the broad “equal access theory” established in 

Texas Gulf Sulphur.
284

 Chiarella worked for a financial printing company and, through information obtained 

from his job, invested in stock of companies “targeted for tender offers by the printing company‟s 

customers”.
285

He was found guilty of violating the prohibition on insider trading due to the fact that he traded 

on “material non-public information” (in violation of Section 10(b) and Rule 10b-5).
286

The Supreme Court 

reversed the lower court‟s conviction, holding that “there was no duty to disclose or abstain simply because one 
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has material information not publicly available”
287

andthe trades based on “material, non-public information did 

not constitute a violation of the 1934 Act‟s antifraud provisionsbecause he did not owe a fiduciary duty to the 

target company shareholders who sold him their shares”. This theory identifies insiders as “those persons who 

are either fiduciaries or have a fiduciary-like relationship with the company”
288

 and these “corporate insiders” 

commit fraud if they trade in their own company‟s stock without disclosing to shareholders the “material non-

public information”.
289

 Since Chiarella did not work for the companies whose stock he bought, his purchases 

were not caught under the classical theory.
290

 

b) The Misappropriation Theory 

It is argued that the classical theory “attempted to rationalize the prohibition‟s scope” but it failed to prosecute 

traders who “owed no fiduciary duty to their companies, but obtained and traded on material, non-public 

information”.
291

 For example: in the case of Cady,
292

the brokerage firm traded on information coming from an 

insider but was not itself an insider.
293

The Supreme Court fixed this problem in the case of SEC v Dirks.
294

In 

Dirks,the Supreme Court established that, since “it is illegal for an insider to profit by trading on inside 

information, it is also illegal for the inside to profit by passing on information for another person‟s use in 

trading”.
295

Furthermore, the Second Circuit adopted the “misappropriation theory” in the case of United States 

v Newman
296

 where it was held that a “person who owes not fiduciary duty to an issuer of securities may 

nonetheless be liable under Rule 10b-5 if he trades using material non-public information misappropriated from 

someone with whom he had a relationship of trust and confidence”.
297

This “misappropriation theory” was 

finally adopted by the Supreme Court as an alternate basis for liability in the landmark case of United States v 

O‟Hagan.
298

In O‟Hagan, it was held that “section 10(b) does not require the fraudulent nondisclosure to be a 

breach of fiduciary duty to either party; rather, the breach can be based on a duty to the source of the 

information”.
299

 

c) Salman: Clarifying Tipper-Tippee Liability? 

Naffziger and Parker argue that the U.S. law concerning the tipper-tippee liability is “confusing” and for 
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“decades the US Congress has avoided clarifying the matter”.
300

 This has resulted in the “lower federal courts 

grappling with the issue” and the U.S. Supreme Court has “declined to provide guidance for the last two 

decades”.
301

 However, in the recent case of Salman,
302

 it seems that the court has brought a “degree of clarity” 

in regards to the “criminal liability of tippees”. In Salman, the Ninth Circuit declined to follow the decision in 

Newman
303

 and instead chose to interpret Dirks
304

(where it was established that receipt of any form of monetary 

benefit, received by the tipper from the tippee for the inside information will render them both liable)
305

 more 

broadly. The Supreme Court upheld Salman‟s conviction and it is now established that “when a tipper who 

passes on the information to a tippee in return for some benefit, the tipper bears liability”.
306

  However, there is 

still a “degree of uncertainty as when there is a very close relationship between the tipper and tippee” (like in 

the case of Salman), “a gift of inside information to a trading tippee” will lead to liability.
307

 However, when 

there is “a more tenuous relationship between the tipper and tippee”, the court will determine the outcome on a 

case-by-case basis.
308

 

d) Evaluating Insiders: U.K. v U.S.A. 

While it is argued by some commentators that the EU insider trading regime “identified the same sort of 

insiders” and “parties misappropriating information” categorised by the U.S. prohibition,
309

 the primary 

difference between the 1989 Directive
310

  and U.S. regulations seems to involve the liability of tippees as the 

1989 Directive “prohibited parties from trading if they had received information from anyone who could not 

trade”,
311

 which is an arguable adoption of the “tainted fruit approach to tippee liability” that was “rejected by 

the U.S. Supreme Court in favour of the personal benefit test established in Dirks”.
312

 However, Article 4 of the 

2003 Directive
313

 abandoned “the tainted fruit approach to tippee liability” and replaced it with a “broad 

prohibition reminiscent of the pre-Chiarella approach”.
314

Furthermore, Article 2
315

added a new category to the 

categories of persons prohibited from trading on inside information, namely, “those obtaining information from 
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criminal activities”.
316

 This approach seems to be similar to the broad misappropriation theory
317

 advocatedin 

the case of Chiarella.
318

 

e) Fine-tuning the Legal Precedent: Effective in the Long Run? 

Through the adoption of the misappropriation theory, the Supreme Court mitigated the shortcomings of the 

classical theory by extending the “reach of the insider trading liability to corporate outsiders who do not owe 

fiduciary duties to the shareholders”.
319

 It is argued by some that this constant flux in the scope of the 

prohibition (from broad
320

 to narrow
321

 and then broad again
322

)in relation to insider trading in the U.S. is due to 

its “formation and development in common law”.
323

However, I do not believe that these judicial “patches” by 

the U.S. Supreme Court (argued by some to be “fine-tuning to circumvent the imperfections brought to light by 

each case”)
324

are an effective solution to mitigate situations brought to light in a case-by-case manner. The 

“patches” and “layered” precedence seem to only be temporary fixes for having extremely broad and 

ambiguous
325

statutory provisions,
326

and do not justify the constant alteration of the legal precedent and the 

scope of the prohibition in the long run. I strongly believe that the U.S. needs to observe the legal regimes
327

 of 

the EU
328

 and the U.K.
329

and develop straight forward and precise statutory provisions which are well-equipped 

to combat modern-day securities fraud. 

 Sanctions and Sentencing 

a) Sanctions 

If found guilty of insider dealing, the SEC has the power to impose administrative proceedings or penalties such 

as: (i) penalties of up to three times the profit gained, or loss avoided, (ii)injunctions and disgorgement of gains 

or losses avoided
330

 and (iii) companies face a civil penalty of up to US$1 million or three times the profit 

gained or loss avoided if the company “knew or recklessly disregarded the fact that the controlled person was 

likely to engage in the acts constituting the insider trading violation and failed to take appropriate steps to 
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prevent the acts before they occurred”.
331

In the case of criminal proceedings, violation of section 10(b) of the 

Exchange Act
332

 can lead to fines of up to US$5 million and 20 years‟ imprisonment for individuals
333

 andin 

the case of corporate entities, fines of up to US$25 million can be imposed by the SEC.
334

 

b) Sentencing in the U.S.: A “Gain-based” Model 

In the U.S., insider trading violations are measured by the “gain resulting from the offence”,
335

 which the 

Federal Sentencing Guidelines defines as the “total increase in value realized through trading in 

securities”.
336

The 2.B1.4 insider trading guideline “is a two-dimensional grid for the measurement of crime 

seriousness” where the “sentence level is driven by the amount of gain”.
337

It is argued that the “unclear wording 

of s.2B1.4 has given rise to conflicting judicial interpretation, resulting in divergence in calculation 

methodologies and unwarranted sentencing disparities”.
338

This practice of the courts to “measure gain by 

adopting the net gain formula”
339

 was derived from the approach followed in United Statesv Mooney,
340

where 

Mr. Mooney, a former vice-president of United Healthcare Corp. was convicted of trading in United shares on 

the basis of inside information relating toUnited‟s acquisition of another company.
341

 During sentencing, the 

“net gain approach” was used to calculate Mooney‟s gain.
342

 On appeal, the Eighth Circuit, clarified that the 

guideline “refers to a defendant‟s actual gain, rather than market gain” and the word “realized” indicated the 

defendant‟s actual profit made from the trade.
343

 The court observed that the “rationale” of this approach was 

based on the belief that “the use of actual sales to calculate gain would provide a clear bright-line rule and 

would therefore promote certainty in criminal sentencing”.
344

Dissenting judge, Bright J criticized the court for 

“failing to recognize that: (i) market factors unrelated to the fraud should be excluded from the sentencing 

calculation” and (ii) it led to the frustration of the “twin goals of uniformity and proportionality in 

sentencing”.
345

 

c) Comparing Insider Trading Sentencing: U.S. v U.K. 
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When comparing the insider trading sentencing regimes, it is observed that the primary difference between the 

British and American systems lies in the fact that the U.K. “considers a wider range of sentencing factors other 

than financial gain in the culpability and harm assessment”.
346

 In contrast, the U.S. system “focuses pervasively 

on gain” and there is an “absence of guidance on matters of mitigation and aggravation which invites disparity 

in application”.
347

 Another important observation is that the U.K. model explicitly recognizes the principal of 

totality and establishes “totality as a paramount sentencing principle” which seems to be lacking in the 

American “grid” model.
348

 In conclusion, the U.K. model seems to be less “detailed” but allows a greater 

degree of “judicial flexibility” than the U.S. model.
349

The U.K. sentencing model is superior as it ensures 

greater “consistency and proportionality in sentencing” and allows judges to:(i) impose sentences that are 

proportional to the seriousness of the crime and (ii) appropriately assess the characteristics of an individual 

case.
350

 

V. CONCLUSION 

Policy makers have argued that the “efficient operation and integrity of the capital markets depends on effective 

legislation and regulation controlling insider dealing and market manipulation”.
351

 In contrast, in the first 

chapter, it was observed that Professor Manne‟s arguments relating to: (i) insider trading‟s role in improving 

market efficiency, and (ii) insider trading and investor confidence made “economic” sense and deregulating 

insider trading seemed like a plausible idea.
352

However, one needs to consider the consequences of having laws 

that are devoid of any ethical or moral considerations. The importance of having strong ethical values in the 

financial markets was reinforced by the financial crisis of 2008 and the aftermath of the crisis saw the 

emergence of numerous regulatory reforms,
353

 which “aimed to improve accountability in the financial system 

and protect consumers from market abuse”.
354

 

By examining the crucial elements of the insider trading regimes of the U.K. and the U.S., I have come to the 

conclusion that the U.K. model (consisting of the dual-regime of: criminal liability and liability under MAR) 

when compared to the U.S. model, is superior as it “offers a more coherent and structured framework” 

comprising of precise and straightforward statutory provisions that would arguably “achieve greater consistency 
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and more proportionate sentencing outcomes”.
355

It is observed that legal academics have been highly critical of 

U.S. insider trading laws.
356

They have called the regime a “theoretical mess”,
357

 “seriously flawed”,
358

 

“extraordinarily vague and ill-formed”,
359

 “arbitrary and incomplete”,
360

 and even “astonishingly 

dysfunctional”.
361

This criticism is consistent with my observation that the U.S. insider trading regime has an 

overarching theme of vagueness and ambiguity.
362

I believe that the fundamental problem with the U.S. model 

stems from the fact that it lacks statutory provisions that explicitly deal with insider trading. Section 10(b)
363

 

and Rule 10b-5
364

 are too broad and vague to deal with modern-day insider trading offences and seem to be 

provisions designed to prevent fraud in general. As a result, the American courts have no option but to re-

interpret these provisions to convict “modern” insiders.
365

 This regular re-interpretation by the U.S. courts has 

led to a constant flux in the American insider trading regime, making the scope of the different elements of 

insider trading
366

unclear and ambiguous. The British insider trading model is deemed to be a more effective 

model due to it having two distinct regimes that specifically address and combat insider dealing. The MAR 

regime complements the criminal regime under the CJA 1993 as the MAR: extends the meaning of insiders and 

inside information; clarifies offences and other definitions through the recitals and lastly, provides effective 

administrative proceedings and civil sanctions. Furthermore, the EU regularly updates its regulations on insider 

dealing and market abuse thereby, ensuring that the Member States (including the UK) are equipped with 

advanced and straightforward laws that combat a plethora of insider dealing offences. However, the U.K. 

insider trading regime is not perfect and has its own problems. For example: the future of the applicability of 

the dual-regime model in the U.K. remains uncertain due to the possibility of Brexit.
367
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