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ABSTRACT: 

In the process of delivering justice if the Judiciary merely restricts its role to that of an interpreter, there would be an 

evident failure of justice which will lead to compromise of the concept of “rule of law”. The law makers being merely 

human beings are in no position to foresee the needs, wants and aspirations of the future. Hence laws which were made in 

accordance to the then existent needs of the society, should be interpreted by the judiciary in such a manner as to satisfy 

the wants of the present. India being a democracy is always at a threat of a brutal majority exercise of power by the 

political executive over the “law of the land”. Political dissenters and vocal critics are witnessed being hunted down by 

political parties, who acquire the power to form the government. While an active judiciary merely applies the existing 

laws to the facts, an activist judiciary surges a step ahead to interpret the laws according to the existing circumstances, to 

deliver justice to the aggrieved who stand at a vulnerable position of being harmed by simple application of the law. Here 

emanates the significance of an activist judiciary, which performs the role of a “philosophic advisor”, whose advice is of 

great significance for the democracy. The activist Indian judiciary maintains the living nature of the Indian Constitution 

which in turn maintains the hope of the citizens in the system. 
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I. INTRODUCTION 

Inaction spurred its invention and inaction continues to fuel the locomotive named, „Judicial Activism‟. 

According to SP Sathe “a court giving a new meaning to the provision so as to suit the changing social or 

economic conditions or expanding the horizons of the rights of the individual is said to be an activist court.”
1
 

Justice Krishna Iyer had in fact once observed, „every judge is an activist either on the forward gear or on the 

reverse‟. 

On November 13, 1608, Ruler of England Stuart King James I, entered the royal courts and claimed that he 

could pick any case he chose, remove it from the courts, and decide it in  person. Chief Justice Coke responded 

that he could not do so and that the case ought to be determined and adjudged in a court of justice according to 

the law and custom of England. The King, greatly offended, replied: "This means that I shall be under law 

which is treason to affirm." Coke replied: "the King should not be under man but should be under God and 

law." Chief Justice Coke's reply was an affirmation of the judicial power whilst the rule of law being upheld 

against arbitrary decisions of the sovereign. A classic example of judicial activism having sown its seeds in the 

1600s! 
                                                           
1
 Satyaranjan Purushottam Sathe, Judicial Activism in India (Oxford University Press, 2002). 

https://www.google.co.in/search?tbo=p&tbm=bks&q=inauthor:%22Satyaranjan+Purushottam+Sathe%22
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II. FROM MARBURY TO TRIOS OF 2018 

“It is emphatically the powers and duty of the Judiciary to say what the law is.” 

- Chief Justice Marshall in Marbury v. Madison.
2
 

While an active judiciary merely applies laws to the facts an activist judiciary say what the law is. The concept 

of judicial activism though found its roots in the English concepts of „equity‟ and „natural rights‟, in 1801, Chief 

Justice John Marshall highlighted the strength of the American Honourable Supreme Court to invalidate 

Congressional statutes in the case of Marbury v. Madison
3
.  

Alexander Hamilton who was one of the greatest supporter of the judgment of Marbury v. Madison rightly said 

that,  

“Judicial Review does not suppose a superiority of Judicial to Legislative power. It only supposes 

that the power of the people (Constitution) is superior to both. The intentions of the people would 

prevail over the intentions of their agents.”
4
 

Thereafter, with the might of judicial review up in its sleeves, the American judiciary started the modern 

concept of judicial activism in 1954 with the landmark judgment in Brown v. Board of Education
5
.  

III. THE INDIAN SCENARIO 

In India, history of judicial activism can be traced back to 1893, when Justice Mehmood of the Allahabad High 

Court delivered a dissenting judgment in a case of an under-trial who couldn‟t afford to engage a lawyer. 

Unlike supremacy of American Judiciary and the supremacy of British Parliament, Indian Constitution struck a 

rather fine balance the two. 

The masses were oppressed beyond imagination by the unbridled actions by Money power, Muscle power, 

Media power and Ministerial power,
6
 which is why the emergence of Judicial Activism was inevitable. Judicial 

activism and interference is actually preventing the executive from going astray.
7
  

In the Privy Purse case Madhav Rao Jivaji Rao Scindia v Union of India
8
 the broad concern was whether the 

President rightly exercised his power in de-recognizing the princes. It was ruled, by virtue of Article 53 of the 

                                                           
2
 5 U.S. 137(1803). 

3
 5 U.S. (1 Cranch) 137(1803).  

4
 Dr. Justice B.S. Chauhan, THE LEGISLATIVE ASPECT OF THE JUDICIARY: JUDICIAL ACTIVISM AND JUDICIAL 

RESTRAINT, available at https://www.scribd.com/document/339650474/BS-Chauhan-Speech-Lucknow (Visited on March 30,2019). 
5
 347 U.S. 483 (1954). 

6
 B. Venkatachalapathi, “Politics of Violence in India” 12, No. 141 The Third Concept 17 (1998). 

7
 A.T. Thiruvengadam, “A Case of Institutional Conflict”, The Hindu, Apr. 27, 1999. 

8
 1971 AIR 530. 
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Constitution, the executive power of union vested in the President must be exercised “in accordance with law”. 

That power was intended to be exercised in aid of the Constitution and by not destroying it.  

In the case of Mumbai Kamghar Sabha v. Abdul Bhai
9
, the Apex Court introduced the doctrine of judicial 

activism, though without the nomenclature. The theory of judicial activism gained much impetus in the case of 

Maneka Gandhi v. Union of India
10

, where the Apex Court substituted the due process clause in Article 21 

instead of „procedure established by law‟ in order to curb the absolutism and interference of the Executive with 

individual freedom. 

In R C Cooper v Union of India
11

, the legislative competence of Parliament to enact the Banking Companies 

(Acquisition and Transfer of Undertakings) Act, also known as, the Bank Nationalisation Act, was in question. 

The Act was struck down primarily on the ground of unreasonableness, explaining that the restriction imposed 

on the banks to carry on “non-banking business” made it impossible for the banks to carry on any business at 

all.  

In Golaknath v State of Punjab
12

, the Honourable Supreme Court while dealing with the Constitutional 

validity of the 17
th

 Amendment, evolved the concept of “prospective overruling” and held that Parliament had 

no power to amend Part III of the Constitution either to take away or abridge any of the fundamental rights. 

Prior to 1980, the aggrieved was solely entitled to remedy for his grievance and none others on his behalf could 

do much. It is then, that the field of environmental law underwent enormous changes to accommodate the 

concept of social justice. 

In the landmark and the most famous case of the Indian history, the activist judiciary who was conspicuously 

active in carrying out its function identified the doctrine of Basic Structure which was well present in the 

Constitution.
13

 Though many argue it to be an alien concept, it was something which was the very product of the 

Indian Constitution.
14

To understand this, one has to carefully read Article 368 of the Constitution that provided 

for the amendment power of the parliament. It is important to note that the provision used the term „amend‟ and 

not the term “overturn” or “strike down”. The term amend means to make a small change or an addition. Thus, 

as per the meaning, the Parliament has no power to bring in a drastic change to the Constitution by altering its 

very foundation.
15

 Hence the concept of Basic Structure identified by the judiciary was based on the very 

                                                           
9
 AIR 1976 SC 1465. 

10
 AIR1978 SC 853. 

11
 1970 AIR 564. 

12
 1967 AIR 1643. 

13
 Suhrith Parthasarathy, LEGITIMACY OF BASIC STRUCTURE, available at https://www.thehindu.com/opinion/lead/legitimacy-

of-the-basic-structure/article26168775.ece (Visited on 29 March, 2019). 
14

 Id. 
15

 Supra note 13. 

https://www.thehindu.com/profile/contributor/Suhrith-Parthasarathy-1398/
https://www.thehindu.com/opinion/lead/legitimacy-of-the-basic-structure/article26168775.ece
https://www.thehindu.com/opinion/lead/legitimacy-of-the-basic-structure/article26168775.ece
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Constitution which gave the parliament the power to amend.
16

Thus this case clearly shows that it is necessary 

for the judiciary to be active, for ensuring the prevalence of rule of law and supremacy of the power of people. 

Kesavananda Bharati
17

, Maneka Gandhi
18

 and S.P. Gupta
19

 opened gates for judicial activism. While 

in Kesavananda Bharati case, the basic feature doctrine goes on to remain the fountain bed of the Indian 

Constitution. Maneka Gandhi case, vested power with the Court to adjudge if a particular action, matter, policy 

or even law was just, fair and moral. 

In VC Shukla v Delhi Admin
20

, the court while dealing with the legislative competence of the state to pass a 

law establishing special courts for dealing with offences committed by persons holding high public office, held 

such courts to be valid. It also held,if bias or mala fides was proved, that the court could strike down an 

administrative action. It clarified that the theory of “basic structure” would apply only to Constitutional 

amendments and not to an ordinary law passed by the Parliament or the state legislature. 

In the Bhagalpur Blinding case(Khatri (II) v State of Bihar)
21

, held that Article 21 included the right to free 

legal aid to the poor and the indigent and the right to be represented by a lawyer. It was also held that the right 

to be produced before a magistrate within 24 hours of arrest must be followed scrupulously. 

In Fertilizer Corpn Kamgar Union v Union of India
22

 the petitioners of a public enterprise challenged the sale 

of the plant and machinery of the undertaking, as it resulted in their retrenchment. The Honourable Supreme 

Court held that sale resulting in retrenchment had not violated their rights under Article 19(1)(g) of the 

Constitution, and termed it akin to termination of employment due to abolition of posts. The court ruled that the 

petitioner did not have the locus standi to petition under Article 32.  

In the judges transfer case S P Gupta v Union of India
23

, the court while dealing with the question of the 

meaning of the word “consultation” in Article 124(2) held that in the matter of the appointment of judges, the 

executive is supreme and isn‟t bound by the views expressed by the Chief Justice of India or the other judges of 

the SC. However, this view has been overruled in S C Advocates-on-Record Association v Union of 

India(2015)  to ensure judicial supremacy in the appointment of judges. 

In the Asian Games case (People’s Union for Democratic Rights v Union of India
24

 the court held that 

workers temporarily employed by contractors for construction work were entitled to the benefit of the relevant 

                                                           
16

 Supra note 13. 
17

  (1973) 4 SCC 225. 
18

 (1978) 1 SCC 248. 
19

 1981 Supp SCC 87. 
20

 1980 AIR 1382. 
21

 1981 SCR (2) 408. 
22

 1981 AIR 344. 
23

 AIR 1982 SC 149. 
24

 1982 AIR 1473. 
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labour laws and to seek for their implementation under Article 32 of the Constitution. The court directed the 

government and the concerned authorities to ensure compliance with the laws in respect of workers connected 

with the construction work of the upcoming Asian Games in Delhi. 

In A R Antulay v R S Nayak
25

, the court, while dealing with the question of prior sanction for prosecution of a 

public servant, held that an MLA was not a „public servant‟ within the meaning of the relevant clauses as he 

was not paid by the executive aka the State Government. 

In Bandhua Mukti Morcha v. Union of India
26

, the Honourable Supreme Court‟s attention was drawn to the 

widespread incidence of the age-old practice of „bonded labour‟ which persists despite the Constitutional 

prohibition. 

IV. ENVIRONMENTAL CALLING 

Most environmental actions see the light of the day under Article 32 and 226 of the Constitution. It was in the 

Oleum Gas Leak case
27

 that the Honourable Supreme Court formulated the „doctrine of absolute liability‟ for 

any harm meted by hazardous and dangerous industries while Kamalnath’s case
28

 saw the evolution of the 

„public trust doctrine‟. 

In course of time, the PILs carried on the task of unmasking many scams and rendering justice to the citizens. 

The Consumer Protection Act, 1986, The Environmental (Protection) Act, 1986, Protection of Human Rights 

Act, 1993 etc., unearthing of several scams and scandals (e.g. Hawala Scam, Fodder Scam, St. Kits Scam, 

Illegal Allotment of Government Houses and Petrol Pumps, Fertilizer Scam etc. are a direct result of Judicial 

Activism.  

V. TRIOS OF 2018 – THE ECHOES THAT ARE HERE TO STAY 

In Joseph Shine v. Union of India
29

 the recent landmark judgment of the honourable Honourable Supreme 

Court , Chief Justice Dipak Misra said that: 

“The beauty of the Indian Constitution is that it includes 'I' 'you' and 'we'. Such a magnificent, 

compassionate and monumental document embodies emphatic inclusiveness which has been further 

nurtured by judicial sensitivity when it has developed the concept of golden triangle of fundamental 

                                                           
25

 1984 AIR 684. 
26

 AIR 1982 SC 1473. 
27

 M.C.Mehta v. UOI, AIR 1987 SC 965. 
28

 M.C.Mehta v. Kamal Nath, (1998) 1 SCC 388. 
29

 Joseph Shine v. Union of India, 2018 Indlaw SC 899. 

https://login.westlawindia.com/maf/wlin/ext/app/document?sp=inchruni-1&crumb-action=reset&docguid=I013901C1006E11DFA9B79C2097992CEB
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rights. If we have to apply the parameters of a fundamental right, it is an expression of judicial 

sensibility which further enhances the beauty of the Constitution as conceived of.”
30

 

Thus in words of Chief Justice Dipak Misra it is the judiciary which has always played a pivotal role in 

enhancing the beauty of the fundamental rights guaranteed under the Indian Constitution. Only a sensible and 

activist judiciary can peel out the unjust and improper archaic laws which are of no social or moral value at 

present.
31

 

In the case of Navtej Singh Johar v. Union of India
32

 the court evolved the concept of transformative living 

Constitution which is of a progressive nature. 

“The principle of transformative Constitutionalism also places upon the judicial arm of the State a 

duty to ensure and uphold the supremacy of the Constitution, while at the same time ensuring that a 

sense of transformation is ushered constantly and endlessly in the society by interpreting and 

enforcing the Constitution as well as other provisions of law in consonance with the avowed object. 

The idea is to steer the country and its institutions in a democratic egalitarian direction where there 

is increased protection of fundamental rights and other freedoms. It is in this way that 

transformative Constitutionalism attains the status of an ideal model imbibing the philosophy and 

morals of Constitutionalism and fostering greater respect for human rights. It ought to be 

remembered that the Constitution is not a mere parchment; it derives its strength from the ideals 

and values enshrined in it. However, it is only when we adhere to Constitutionalism as the supreme 

creed and faith and develop a Constitutional culture to protect the fundamental rights of an 

individual that we can preserve and strengthen the values of our compassionate Constitution.”
33

 

From these, one can understand that it is the duty of the judiciary to ensure the transformative nature of the 

Constitution in order to protect and uphold the fundamental rights of the citizens by upholding the Supremacy of 

the Constitution.
34

  

In the case of Indian Young Lawyers Association v. State of Kerala and Others
35

 the honourable Honourable 

Supreme Court reaffirmed the Supremacy of the Constitution by explaining the concept of Constitutional 

morality. The Court held that, 

                                                           
30

Supra note 29. 
31

Supra note 29. 
32

 Navtej Singh Johar v. Union of India, 2018 Indlaw SC 786. 
33

 Id. 
34

 Supra note 32. 
35

 Indian Young Lawyers Association v. State of Kerala and Ors., 2018 Indlaw SC 905. 

https://login.westlawindia.com/maf/wlin/ext/app/document?sp=inchruni-1&crumb-action=reset&docguid=I013901C1006E11DFA9B79C2097992CEB
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“For decades, this Court has witnessed claims resting on the essentiality of a practice that militate 

against the Constitutional protection of dignity and individual freedom under the Constitution. It is 

the duty of the courts to ensure that what is protected is in conformity with fundamental 

Constitutional values and guarantees and accords with Constitutional morality. While the 

Constitution is solicitous in its protection of religious freedom as well as denominational rights, it 

must be understood that dignity, liberty and equality constitute the trinity which defines the faith of 

the Constitution. Together, these three values combine to define a Constitutional order of priorities. 

Practices or beliefs which detract from these foundational values cannot claim legitimacy.”
36

 

All these series of judgments clearly provides the need for an activist and conscious judiciary to ensure the 

supremacy of the Constitution and to reassure the fact that the organs of the states are mere agents of the 

citizens and the people are the ultimate authority. 

VI. JUDICIAL ACTIVISM - FROM A ‘SPECK OF HOPE’ TO TURNING ‘THE BEACON’ 

A slew of rising cases point at the prominence of Judicial Activism in India, including, 

A PIL filed for reducing the price of stents by Birender Sangwan
37

, is one through which the price of stents 

has been cut by around 84%. In a country grappling with power, poverty and pelf, it is incumbent for 

judiciary, an authoritative independent unbiased body, to guarantee human rights to citizens. .  

In 2005, because of the Government‟s inaction, the Court ordered a complete ban on sound emitting 

firecrackers from 10 p.m. to 6 a.m. in the light of Article 21— right to life
38

. The soaring air pollution rate 

during Diwali, in 2017, had the Court, upholding Article 21 — right to breathe clean air and noting “the 

response of the Government [being] lethargic with the absence of any keenness to take proactive steps
39

”, 

ordered ban on the sale of firecrackers because of Government’s incompetence to issue necessary 

directions. In each of such judgments, the judiciary has rightfully overstepped its powers only owing to the 

legislature’s and executive’s inaction to act in a time bound manner. 

Courts are supposed to and are entitled to exceed its scope of its mandate to protect interests of the public 

to fill the voids left by the legislature and the executive
40

.  The courts are aptly enshrined with actively 

involving in the welfare and betterment of the society and impose rules and regulations be it in cases of 

Section 377 of Indian Penal Code
41

, Shabarimala
42

, Adultery
43

, Right to privacy as a fundamental right
44

 , 

                                                           
36

 Id. 
37

 Birender Sangwan v. UOI & Ors., (2014) SCC. 
38

 Noise Pollution  v.  In re, (2005) 5 SCC 733. 
39

 Arjun Gopal v. Union of India, 2017 SCC 1071. 
40

 Supra note 3. 
41

 Supra note 32. 
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holding practice of Triple Talaq unconstitutional
45

, closure of all liquor shops along all the national as well 

as state highways
46

, Public service commission shall provide information about answer sheets and marks 

under RTI
47

, Muslim women could get maintenance beyond the Iddat period
48

, declaring S.66A of the 

Information Technology Act, 2000 unconstitutional on the grounds of it being violative of the freedom of 

speech
49

, permitting unwed mothers in India to apply as the sole guardian of any child
50

, recognising the 

transgender as the third gender in India
51

 besides providing them the benefits of socially as well as 

economically backward class, thereby issuing orders to the government to make several development 

schemes for the upliftment of the 3
rd

 gender, Live streaming of Honourable Supreme Court 

proceedings
52

, Disqualification of convicted representatives in India
53

, NOTA in EVMs
54

, on 

permitting Passive Euthanasia
55

, deeming sexual relations with minor wife as rape
56

, environmental 

degradation
57

, custodial violence
58

, education reforms
59

, corruption in private organisations
60

, illegal 

slaughter
61

, sexual harassment
62

, etc. to ensure active functioning of responsible authorities. 

Public Interest Litigation (PIL) is what made judicial activism gain much meaning. The issue of locus standi 

and the procedural complexities took a back seat in such causes. It was then natural to see the expectations of 

public going high, particularly their demands on the courts to improve the administration by giving appropriate 

directions for ensuring compliance with statutory and Constitutional prescriptions see a steep rise. Beginning 

with the Ratlam Municipality case
63

 the sweep of PIL has addressed a variety of causes falling in its ambit. 

In a catena of cases such as Peoples Union for Democratic Rights v. Union of India
64

, Randhir Singh v. 

Union of India
65

, Sanjit Roy v. State of Rajasthan
66

, Uttarakhand Mahila Kalyan Parishad v. State of Uttar 

                                                                                                                                                                                                                       
42

 Supra note 37. 
43

 Supra note 29. 
44

Justice K.S Puttaswami v. Union of India, (2017) 10 SCC 1. 
45

 Shayara Bano & Ors. v. Union of India and others, W.P. (C) No. 118 of 2016. 
46

 State of Tamil Nadu v. K.Balu, CIVIL APPEAL Nos .12164-12166   OF 201. 
47

 Kerala public service commission v. State Information Commission, W.P.(C).No. 33718 of 2010(L). 
48

 Shamima Farooqi v. Shahid Khan, CRIMINAL APPEAL Nos.564-565 OF 2015. 
49

 Shreya Singhal v. Union of India, W.P. (Crl) No.167 OF 2012. 
50

 ABC v. NCT of Delhi, SLP (C) No. 28367 of 2011. 
51

 National Legal Services Authority v. Union of India, W.P. (C) No.400 OF 2012. 
52

 Indira Jaisingh v. Secretary General and Ors., W.P. (C) No. 66 of 2016. 
53

Lok Prahari, through its General Secretary S.N. Shukla v. Union of India & Ors., (2013) 7 SCC 653. 
54

 PUCL v. Union of India, W.P.(Crl) No. 199 of 2013. 
55

 Common Cause v. UOI & Anr.,W.P.(C) No. 215 of 2005. 
56

 Independent Thought v. Union of India, 2017 SCC OnLine SC 1222. 
57

 Supra note 32. 
58

 Nilabti Behera v. State of Orrisa, (1993) 2 SCC 746. 
59

 Christian Medical College v. Union of India, (2014) 2 SCC 305. 
60

 Board of Control for Cricket in India v. Cricket Assn. of Bihar, (2017) 2 SCC 333. 
61

 K. Ragu Rama Krishna Raju v. State of A.P., (2015) 3 SCC 550. 
62

 Vishaka v. State of Rajasthan, (1997) 6 SCC 241. 
63

 1980 AIR 1622. 
64

 AIR 1982 SC 1473. 
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Pradesh
67

 etc cases, Judiciary has enforced and strengthened the Constitutional goal of "equal pay for equal 

work" enshrined in Article 39(a), which is implicit in Article 14 and 16 of the Constitution. Thus, an „Activist‟ 

judiciary in no sense aims to establish the judicial superiority over the legislature.
68

 Instead it advocates for the 

protection and promotion of the rights of the citizens who are the real masters of both these agents.
69

 

VII.  JUDICIARY -  THE LAST RESORT    

Judiciary is one of the corner stone upon which the Constitution of India has been based upon
70

. The 

Constitution would be of no relevance if it does not provide for a judiciary to which the aggrieved can seek 

redressal upon
71

. The laws made by the legislatures may not be able to address all the questions which have 

been posed to it by the mores of the future
72

. The judiciary is the one responsible to address these conflicts that 

might arise due to the inability of the laws to deliver justice
73

. The state represented by the governments of time 

being the guardian of its citizen are vested with huge amount of powers, the occasional abuse of power by this 

pillar of democracy is also addressed by the judiciary
74

. Hence the judiciary is not only a clarifier of the 

legislation, it is not just dispute settlement machinery, but it is also a visionary and enthusiastic protector of the 

Constitution
75

. Thus judiciary is vested with the responsibility to deliver justice. To understand the significance 

of the role of judiciary being the last resort to justice, one need to understand what justice is
76

. Justice in simple 

terms means the “rule of law”.
77

 It is the delivery of what is due to another. Justice is also an assurance that 

vanishes the fear of arbitrariness, dictatorship and bias
78

.  

Judiciary being a visionary is the guide of democracy.
79

The judiciary is often criticised to be mere philosophers 

who know nothing about the wants and needs of the ordinary men. In the words of Shri.Jawaharlal Nehru the 

first Prime Minister of India: 

                 “Judges of the Supreme Court sit on ivory towers far removed from ordinary men and know nothing 

about them.” 

 
                                                                                                                                                                                                                       
65

 AIR 1982 SC 879. 
66

 AIR 1983 SC 328. 
67

 AIR 1992 SC 1695. 
68

 Supra note 6. 
69

 J Gireesh Kumar, “Judicial Accountability and Judicial Self Restraint”, 2 Journal of parliamentary Studies 72 (2011). 
70

  Sabaha   , JUDICIAL PROCESS IN INDIA , available at http://www.legalserviceindia.com (Visited on March 30, 2019). 
71

 Id. 
72

 Supra note 69. 
73

 Supra note 70. 
74

 Supra note 69.  
75

 Supra note 70. 
76

 Supra note 69. 
77

 Supra note 6. 
78

 Supra note 70. 
79

 Supra note 70. 
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However, experience shows otherwise. The facts and the history provide that the legislature who often boast 

themselves to be the real representatives of the people and the primary wing of democracy were infact the 

blatant violators of Constitution and citizens rights. While on the other hand the courts which are often criticised 

to be a body of mere scholars who lack real life experience have been aggressive watchdogs that protected the 

Constitution and fundamental rights of the citizens, from the hands of political dictators who considered 

themselves to be the ultimate authority.  

Many jurists even to this day argue that the role of the judge is to merely apply the law to the facts before him. 

These group even go to the extent that the judge shall in no way bring in philosophy, morale‟s and societal 

sentiments while deciding a case. This conservative idea of judiciary may hamper the justice intended to be 

delivered through it. The above stated argument advocating for limiting the role of the judge to mere application 

of laws to the facts have been proved to be extremely dangerous. Mere strict adherence may result in grave 

injustice.
80

This can be understood by looking into a real case that happened in a small island nation of Malta. 

 One morning, Judge Cambro was looking out of the window, and he witnessed a murder. After 

being chased for a few minutes, a man was brutally stabbed with a knife. Noticing a constable at 

some distance, the assailant fled the scene, with the knife stuck in the victim's body. Soon thereafter, 

a baker, who just happened to be passing by, tried to help the victim by pulling out the knife.  By this 

time, the constable had arrived at the scene, and finding the baker with the blood stained knife, he 

arrested him. The baker was put on trial for the murder, and the case was to be heard by none other 

than  Judge Cambro. As no other judge was available, the doctrine of necessity compelled him to 

take the trial and he convicted the baker on the basis of circumstantial evidence, i.e, the knife and 

the constable's testimony. Despite knowing personally that the baker was innocent, Judge Cambro 

found him guilty of murder and sentenced him to death.  The baker was hanged. Later, when the 

truth surfaced and the real story came to be known, people demanded Judge Cambro's resignation. 

In contrast, a large number of jurists lauded Judge Cambro's judgment, and hailed him as an ideal 

judge.
81

  

This example clearly shows how limiting a judges role to that of a mere orthodox role of a trained applier of 

laws can lead to grave injustice, though such actions may hold really good in the textbooks. Even a machine of 

these days can do the job of an orthodox judge very efficiently. However human beings have been assigned the 

role of application of their mind, conviction and societal truths into the facts and laws so that justice is not 

compromised.   

                                                           
80

 Supra note 69. 
81

 Supra note 6. 
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Thus a judge at times has the responsibility to fill in the gaps of law. The activist judiciary is an essential and 

inseparable part of democracy. The law which is made by the legislatures have been framed according to the 

then existing needs of the society, thus it may not be able to address the infinite dimensions of future life. The 

law formulated by the law makers can be given its true meaning only by an activist judiciary. 

Thus, though the rules made by the legislature should remain to be the factor determining the outcome in 

majority of cases, at times, there arises situations which are unique and novel  that demand the role of an activist 

judiciary as the existent rules can in no stretch address the challenges which are being regularly posed.  The 

legislature only creates a structure or the skeletal phase, while it is the activist judiciary which gives life to it, by 

making each and every word of the law meaningful as suitable for the facts in hand.
82

 As the famous American 

jurist Justice Holmes observed,   

 “A word is not a crystal, transparent and unchanged; it is the skin of a living thought, and may vary 

greatly in colour and content according to the circumstances and time in which it is used.”
83

  

Thus the process of making the law meaningful is the most important and crucial function performed by a 

judge.
84

 The judiciary however performs this by basing itself upon the foundation of Constitution and legislation 

made by the legislature, the judge thus cannot come up with an entirely new law from the vacuum. 

VIII. WAY FORWARD 

Recent PIL‟s by Association of Democratic Reforms(ADR) on  Disclosure of Candidate Background (Criminal, 

Educational & Financial) to Election Commission
85

, bringing  Political Parties under RTI, seeking stay on 

Central Government‟s Electoral Bond Scheme, 2018
86

(so also directing the SC to strike down amendments 

introduced through Finance Act, 2017), need  to monitor election expenditure of political parties
87

 have had a 

resounding impact on  strengthening the accountability of the administrators. 

Key issue of corruption and subversion of democracy through illicit & foreign funding of political parties and 

opaqueness in the accounts of all political parties will get redressed if the Honourable Supreme Court positively 

scripts the judgment of the Electoral Bond Scheme. 

The judiciary has intervened in cases where there is blatant misuse of discretion of executive authority or a 

sheer lackadaisical attitude towards booking the corrupt and other anti-social elements in society. The great 
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contribution of judicial activism in India has truly been to provide a „safety valve‟ in a democracy and a right 

hope that justice isn‟t beyond reach. The idea is to keep the soul of our Constitution intact. 

Though some label it “judicial terrorism”, while it is called by others, the unchallenged authority acquired by 

the higher judiciary.
88

According to Dr. B.R. Ambedkar, the provision for judicial review constituted the heart 

and soul of the Constitution.
89

 

The question of judiciary usurping the authority of legislative and executive is aptly answered by C.N Irani as,  

“When the executive refused to apply law and willfully constantly and conspicuously refused to do 

their duty, it falls to the judiciary to act in defense of the Constitution and the mandate of the rule of 

law and equality before law.”
90

 

Countering the arguments in regards of „separation of power‟, as Alladi Krishnaswami Ayyer‟s had remarked,  

“While Honourable Supreme Court’s function may be one of interpreting the Constitution, it cannot 

in the discharge of its duties afford to ignore the social, economic and work tendencies of the time, 

which furnish the necessary background.”
91

 

In this instance, it is worth noting the words of Lord Reid, English judge,  

“We do not believe in fairy tales anymore, so we must accept the fact that for better or worse judges 

do make law.”
92

 

IX. CONCLUSION 

An activist judiciary is very essential for the “rule of law”. However while being so the judicial actions and 

interpretation which are made as a part of its activism should be based upon Constitution. Evolution of 

principles from vacuum that have no Constitutional basis can no way be justified. The judiciary thus by being a 

responsible activist should breathe life into the dead words of the Constitution. This keeps the Constitution 

dynamic to suit the changing needs of the aggrieved. It provides justice to the aggrieved by giving what has 

been due to them for a long period. Overall, it cannot be denied that the contribution to the Indian democracy 

via the mechanism of Judicial Activism has been tremendously enriching. The criticisms against judicial 

activism are mainly due to the lack of understanding of the very meaning of democracy and function of 

judiciary. Though Judicial Activism draws much flak owing to its connotation of assuming „all pervasive‟ 

nature, redressal via the forums of PIL and Judicial Review only helps reinforce the faith in there existing an 
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ultimate mechanism in place to rectify the ills of the legislative wing. To expect the Legislature to plug all holes 

by itself would be akin to remaining ignoramus of the „checks & balances‟ that run intertwined with the concept 

of separation of powers. Thus, the laws whatever it may be and found by whomever, should be in conformity 

with the Constitution and it is the duty of the courts to ensure the same. A judge should hence not merely be an  

interpreter but rather be an „Activist‟ who addresses the wants and needs of the deserving.  

 


