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ABSTRACT: 

Earlier, human beings enjoyed rights within families or communities they were part of, and not through state. Initially, 

Civil rights or fundamental rights was introduced in the Cyrus cylinder, it was a clay tablet written in 539 BC, Cyrus the 

great freed all the slave he took when he conquered the city of Babylon and gave right to his people to choose whichever 

religion they want. Cyrus cylinder was the world’s first human right declaration in the history. After the atrocities of 

World War II, around 85 million of the lives were lost and the need to establish a universal principle to avoid the 

recurrence of such a tragedy, hence United Nations was formed 24th Oct 1945, with a sole purpose of protecting human 

rights which further lead to Universal Declaration of Human Rights which came to existence on 10th December 1948, 

which safeguards the fundamental human rights which are to be protected universally. In this paper author focuses on 

Universal Declaration of Human Rights and its influence over domestic laws as our constitutional framework is vastly 

influenced by the provisions of UDHR. In India there was no scope of any humanitarian law until the departure of British 

and enactment of Constitution back in 1950 in whose Part III provides for Fundamental Rights which are to be given to 

every person or citizen. In excess to having constitutional guidelines, India is also signatory to UN’s declarations such 

UHDR or ICCPR.  In this paper author further focuses on role of International Court of Justice to ensure the 

enforcement of the charters or declarations signed by the member countries and ensure the implementations of such 

charters on domestic level. 
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I. INTRODUCTION 

“To deny the people their human rights is to invalidate their very humanity” 

-Nelson Mandela 

Wars are a horror which needs to be stopped once at all, but war is sometime a necessary evil which needs to be 

there for betterment of society, for e.g.; People usually tend to declare wars on the country with autocratic type 

of leadership to liberate the people from dictatorship or monarchy; Here, war is sometime the only option 

through which the welfare of those under rule of an autocratic could feel freedom. As far as the time goes, man 

tends to resolve its conflict by waging wars against each other Humanitarian laws which are also famously 

known as law of wars, which helps in reducing the effects of war and it is generally evolved after a tragic and 

hideous battle whose results had gone terribly wrong and scarred the life of people who are left standing. So it 

was proposed to follow some rules or guidelines which provides minimum violation of humanitarian laws and  



www.ijlmh.com                        ©2019 IJLMH | Volume 2, Issue 4 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 2 

the war to be fair.  

French army and Sardian army engaged in an armed conflict in the battle of Solferino in 1859 in which approx. 

300,000 men were slaughtering each other, by the time war ended their were more than 6000 dead and 40,000 

wounded. In aftermath, the social activist who witnessed the war Henry Durant was encouraged to formulate 

the International Committee of Red Cross (ICRC) and pave a path towards upholding the tradition of Geneva 

Convention. 

The International Humanitarian law is a species of International law that deals with the governance of relations 

among the states. It targets to protect those who aren’t or are no longer being a part in the malevolence, unwell, 

injured, prisoners and civilians which in turn defines the right as well the obligations of the parties to a war in 

relation to their hostile behaviour.  

The main convention governing International Humanitarian Laws is Geneva Convention which consists mainly 

of four treaties along with three protocols. It was first created on 20th October 1868 but was unsuccessful but 

convention of 1949 is generally of popularly known as Geneva convention. 

International Human rights in modern day society came into existence with the Universal Declaration of 

Human Rights which provides the guidelines to the state on framing the laws in accordance to the provisions of 

the said declaration which grants various fundamental rights to the citizens. 

The question arises that why should a state provide their citizens with basic rights? The answer could vary from 

basic accountability to philosophical. First being, if basic rights such as right to speech or right to equality or 

right to life are given to citizen, then the citizens can protest against the working of a state, or raise their voice 

against the government without fearing for arrest or execution like in dictatorship or monarchy, it would not be 

farfetched to say that Basic Fundamental rights are one of the pillars on which democracy is standing upon. 

Second being that the human rights are the rights which a human being possess since the moment a human 

being comes to earth. The Human rights are those rights which play a very crucial role for the development of 

the human being as well as the state. The state cannot curtail the human rights of an individual since these 

rights are in preview of the inherit power of a human being. It is the duty of the state to protect the human rights 

of an individual and help to enshrine these rights as a very major part for the development of a human being. 

Whenever there is a case wherein the human rights are infringed there comes an existence of the state to 

safeguard them on behalf of individual. 

II. CONVENTIONS THAT RULE INTERNATIONAL HUMANITARIAN LAW 

International humanitarian law is the set of rules, order, guidelines given under the conventions of the United  
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Nations to limit the consequences of the war. It also provides protection to the civilians or the personnel who 

are no longer part of the war. Such conventions are; 

1) Geneva Convention- Geneva convention was basically a set of meetings which worked for making 

International Humanitarian Law. Main effect took in 1949, when civilians and non-combatant were also 

included to safeguard in the agreement. Geneva convention mainly safeguards Civilians, prisoner of 

wars, medical professionals, injured or sick soldiers and prohibited torture, mistreatment, abuse, assault 

and gave the provisions that captured military or non-military personnel should be provided with 

housing, adequate food, care package and examination of medical condition of the captured shall be 

done by Red Cross society. 

2) Hague Convention- Just like Geneva convention, Hague convention too works for the betterment of the 

humanity on the battlefield and provides for safe haven of sick and wounded soldiers, inhabitants of the 

land. This convention’s main purpose was to ensure the humane treatment of civilians and that civilians 

enjoy their right on the property they own or their personal belongings would be left untouched, except 

arms or ammunitions. 

III. DECLARATIONS THAT RULE INTERNATIONAL HUMAN RIGHTS 

International committee has put very hard efforts in ensuring the human rights of the people all over the globe 

whether it be through any charters, we can see very liberal interpretations of various courts of the human rights, 

for e.g.; In United States, citizens are even allowed to burn down their National Flag as a sign of protest, 

whereas in India you can get tried for Sedation if you try to speak against the Elected Government. 

Nonetheless, everyone is ensured their basic fundamental human rights for the sake of humanity and we can 

find those rights from Globally accepted declarations of United Nations through various regional charters. 

These charters are; 

1) Universal Declaration of Human Rights 

2) International Covenant on Civil and Political Rights 

3) African Charter on Human and People’s Rights 

4) American Convention on Human Rights 

5) Arab Charter on Human Rights 

6) European Convention on Human Rights  

IV. UNIVERSAL DECLARATION OF HUMAN RIGHTS 

Universal declaration of human right provides standards or guidelines which a member state may adopt to  
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provide its citizen with basic human rights. The main aim of the proclamation is to ensure the benefit of every 

member of the human family. The said declaration was adopted by General Assembly of the United Nations on 

10th December 1948 in Geneva, it was the first time that international communities have agreed on inalienable 

human rights. It’s also known as “Bill of Rights” on international level.  

After facing the horrors of both the world wars and failing of The League of the Nations, the international 

committee came together to decide that conflicts or manslaughters like this couldn’t be allowed to continue and 

hence need of a scheme or method is realised. So the United Nations was formed with the objective to resolve 

the conflicts of the states on a table rather than in a battlefield. After formulation of United Nations in 1948 

Paris, the declaration of Universal Human Rights was made providing directions to the state for providing basic 

human rights to its citizen to improve the quality of life and to enhance the spirit of humanity.  

V. INFLUENCE OF UNIVERSAL DECLARATION OF HUMAN RIGHTS ON INDIA 

The Universal Declaration of Human Rights was a non-binding document but Part III and Part IV of the 

Constitution of India 1949, are highly influenced by the UDHR. The makers of the Constitution had a huge 

impact from ideology of the said declaration. India sent the delegation to the United Nations to help in drafting 

the said document. 

Most of the rights incorporated in the Constitution of India are somewhat similar to that of Universal 

Declaration of Human Rights; we can find them in two parts
1
.  

a) Article 2 to Article 21 of Universal Declaration of Human rights can be found in between Part III 

Fundamental Rights which are Article 12 to Article 35 of the Constitution of India. 

b) Article 22 to Article 28 of Universal Declaration of Human rights can be found in between Part IV 

Directive Principals of State Policy which are Article 36 to Article 51 of Constitution of India 

In case of Charan Lal Sahu vs Union of India
2
, the apex court reviewed the articles of Universal declaration of 

Human rights on the topic of Bhopal Gas leak. In another case of The Chairman, Railway Board & Ors vs Mrs. 

Chandrima Das
3
, the court was of point of view that the International Covenants and Declarations which was 

adopted by the United Nations needs to be respected by all of the signatory States and the meaning given to the 

above words in those Declarations and Covenants have to be such as would help in effective implementation of 

those Rights. The application of the Declaration of Universal Human Rights and the principles enshrined under 

thereof may have to be read, if need be, into the domestic jurisprudence. 

                                                           
1
Available at: https://archive.india.gov.in/spotlight/spotlight_archive.php?id=73#mf2 visited on 19/09/19. 

2
Charan Lal Sahu vs Union of India 1990 AIR 1480 

3
The Chairman, Railway Board & Ors vs Mrs. Chandrima Das (2000) 2 SCC 465 
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VI. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 

On 19
th

 December 1966, the General Assembly at United Nations adopted International covenant on civil and 

political rights
4
 and gives legal force to Universal Declaration of Human rights. Both declaration and covenant 

combined are known as International Bill of Rights. 

The Universal Declaration of Human Rights was not binding in the nature and thus being enforceable it was not 

able to do any good, as the maxim says ibi jus ibi remedium that there should be a remedy available whenever 

the right of citizens are being violated by the state. Universal Declaration of Human rights failed to provide for 

any remedies and United States realized there mistake after two decades when they adopted this covenant 

This covenant makes its binding on the member states who is signatory to this covenant and those who ratified 

it. Article 2 of the said covenant directs the state to implement its policies and to provide remedies in case of 

violation of any basic human right. 

India is not mere signatory for International Covenant on civil and political rights but India has also ratified the 

covenant
5
on 10

th
 April 1979, which means the International Covenant on civil and political rights are 

enforceable in India (due to effects of ratification) 
6
 

VII. INTERNATIONAL COURT OF JUSTICE 

International court of justice is a judiciary branch of United Nations which was founded back in June of 1945 

through a charter of United Nations and started its working on April of 1946. The main purpose of this seat 

which was instituted in The Hague (Only main organ of the United Nations which is not located in New York) 

is to provide peace and settle any disputes put forward by member states. There are total of 15 judges in this 

court which are appointed for a period of 9 years and are selected by General Assembly of the United Nations. 

International Court of Justice also performs as an advisory function to United Nations. 

Judgements given by International Court of Justice are somewhat binding in nature, if we see Article 94 of the 

United Nations Charter, it provides that every state which is party to a dispute has to comply with the 

judgement given by International Court of Justice, if a party fails to comply with the order of International court 

of Justice, the other party in whose favour the judgement had been made, has a recourse to move the matter to 

security council and make recommendations to security council on how to put the judgment in effect. 

The International Court of Justice does not have suo moto powers or cannot entertain any application made by 

an individual against any state or individual or organisation etc. Only a state can file a complaint or a suit 

                                                           
4
Available at: https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf visited on 20/04/2019 

5
Available at: https://treaties.un.org/Pages/ViewDetails.aspx?chapter=4&clang=_en&mtdsg_no=IV-4&src=IND visited on 

20/04/2019. 
6
Available at: https://www.unicef.org/crc/index_30207.html visited on 20/04/2019. 
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against any other member country. However, on an individual’s issue or complaint, a state can raise the issue in 

International Court of Justice. Such case was raised when in 2017, Islamic Republic of Pakistan captured a 

retired officer of Armed Forces of Republic of India and its Military Court passed the judgement of death 

sentence. For safeguarding the life of the said officer, Republic of India went to International Court of Justice 

and the facts of the case are as follows; 

Kulbhushan Jadhav, a retired Indian Navy Officer was arrested by the Pakistani security forces in the province 

of Balonchistan after he was allegedly entering from the borders of Iran. The security forces of Pakistan 

claimed Kulbhushan as “an Indian Spy “. The fist reports of arrest of Kulbhushan Jadhav emerged wherein the 

Pakistani security forces summons Jadhav as a spy and thus a basis of arrest to which India rejected the claim. 

India wherein claimed that there exists no evidence as to whether who owned a cargo business in Iran. India 

made 16 requests to the Islamabad consulate to access to Jadhav which were all rejected by Pakistan. On 10th 

April the Pakistani Army Court passed death sentence to Kulbhushan Jadhav for accusation of espionage and 

sabotage activities against state of Pakistan. On the 8th of may India took assistance in relation to the 

Kulbhushan Jadhav and move to International court of justice against the execution of Kulbhushan Jadhav. On 

9th of may International court of justice granted injunction on the case. On 3rd October the international court 

of justice started the public hearing from the 18th of February which continued till 22nd February and the 

verdict of which was to be given on July 17th and then on the 17th of July International Court of justice gave a 

ruling that Pakistan needs to review the death sentence of Kulbhushan Jadhav and grant consular access to 

Kulbhushan Jadhav. On 1st of September Pakistan granted the consular access to Kulbhushan Jadhav in 

accordance with the judgement given by International Court of Justice earlier that year. 

VIII. CONCLUSION 

International humanitarian law is basically a subsequent branch of International human rights; it does not 

supersede it but is merely a part of wider concept of Human rights. In Humanitarian law we govern the laws of 

the war to minimize the horrors of war as sometimes wars are imminent or inevitable. But due to the sacrifice 

of the human life at such a large scale a protection is required which acts as a safeguard against such an adverse 

sacrifice. Human rights law and International Humanitarian Law are the most crucial branches of International 

Law as they complement each other in their own uniform manner of functioning. The concept of Human Rights 

came into existence way before the International Humanitarian Law came into picture and this can be traced 

back to the code of Hammurabi in 1754 BC, then later Cyrus Cylinder came into picture on 539 BCE, After 

Cyrus cylinder, in 1215AD King John of England signed off a promised order to avoid a civil war and which 

order later come to known as Magna Carta order. It provided certain promises of the king which later came to 

known as Human rights.  After Cyrus cylinder and magna carta, people started getting aware that the state 
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cannot always do whatever it pleases and hence much more human rights declarations such as, the Petition of 

Right 
7
1628, The United States Declaration of Independence

8
 1776, The declarations of the right of the man 

and of the citizen 
9
 1789 and last but not the least Universal Declaration of the Human Rights 

10
1948 and 

International Covenant on Civil and Political Rights was implemented to enforce the provisions of UDHR. 

Whereas concept of Humanitarian Law came into existence with a failed convention of Geneva back in 1864. 

Marx is majorly citied in relation as to the origin of the social development but he wasn’t the only theorist of 

that period to enhance the importance of the social and economic rights but in particular it was Thomas Paine 

who proposed in his “Rights of a Man” which related to a plan which resembles a system which relates to a 

social security system which further included children’s allowances, old-age pensions, maternity , marriage as 

well as funeral allowances and the publicly provide employment for the poor. If the valorousness of the early 

time cannot be resuscitated thus it would lead to a positive development in case the military of a country could 

be inspirit to take out a certain gratification in the professionalism that is shown while behaving with the 

humanitarian law. As the Humanitarian law is deeply rooted within the traditional origin and it is not alien to 

the ideology of military in relation to taking advantage of the realistic code for the behaviour of the military as 

well as protection of human rights to the maximum extent as much as possible in the certain circumstances. 

Thus, it is hoped that the continued identification to the core nature of humanitarian law with togetherness to 

varied energies devoted to the implementation of human rights, will have an enhancing the protection of the 

varied situations of violence in relation to person.  

 

                                                           
7
Available at: https://www.law.gmu.edu/assets/files/academics/founders/petitionofright.pdf visited on 19/04/2019. 

8
Available at: https://www.constitution.org/us_doi.pdf visited on 19/04/2019.  

9
Available at: https://www1.curriculum.edu.au/ddunits/downloads/pdf/dec_of_rights.pdf visited on 19/04/2019. 

10
Available at: https://www.ohchr.org/en/udhr/documents/udhr_translations/eng.pdf visited on 19/04/2019. 


