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ABSTRACT: 

Kashmir has always been an argumentative state as to decide the authority over it. Earlier the Union of India received 

the power to handle in matters of three core subjects i.e. defense, external affairs and communication which were 

mentioned in Instrument of Accession. Later the Article 35-A by The CONSTITUTION (APPLICATION TO JAMMU AND 

KASHMIR) ORDER], 1954 under Article 370 of Indian Constitution was introduced which defines the “permanent 

residents” of that state, but the issue raised were challenging the validity of insertion Article 35-A by the Constitutional 

Order, 1954. It is cleared under Article 370 that provisions made in respect of the State of Jammu and Kashmir were to 

be made applicable only by the presidential order and that order needs to be concurred by the government of that state 

and once the government of that state gives the permission then it needs to be ratified by the constituent assembly of that 

state, but the paradox is that under Article 368 of Indian Constitution it has been cleared that any amendment made in 

respect of Constitution of India can be done only under this Article. Many petitions were been filed in supreme court and 

many cases have decided in the matter of:- 

• Validity of Article 35-A, 

• How can the Article of permanent nature can be introduced by the Article of temporary nature, 

• Insertion of Article 35-A by the Presidential order, 1954, 

• It violates the basic structure of the constitution. 

I. BRIEF HISTORY OF KASHMIR 

Kashmir, if translated, means land desiccated from water: "ka" (the water) and shimeera (to desiccate). 

Tradition says that Kashmir was originally a lake that was drained by the great saint of ancient India Kashyap. 

After Indian Independence in 1947, the ruler of the princely state of Kashmir, Maharaja Hari Singh, refused to 

accede to either India or Pakistan. When Pakistan invaded Kashmir in the following year, the ruler of Kashmir 

sought help from the Indian government and agreed to place Kashmir under the dominion of India. As a result 

India sent its troops to Kashmir to help the Maharaja. In 1956 Kashmir was, in effect, integrated into the Indian 

Union under a new Constitution. However, Azad Kashmir, the area which Pakistan gained during its campaign 

in 1948, continues to remain with Pakistan.  

India and Pakistan fought over Kashmir again in 1965. A UN cease-fire took effect in September, 1965. Prime 

Minister Lal Bahadur Shastri of India and President Ayub Khan of Pakistan signed the Tashkent agreement on 

1st January1966. They resolved to try to end the dispute by peaceful means. Fighting erupted between India and 

Pakistan once again in the month of December 1971, after the leaders of the independence movement in East 

Pakistan sought India's help. Its leaders were aided by India in their struggle for independence. After the war, 

the province of East Pakistan emerged as an independent country called Bangladesh. A new cease-fire took 



www.ijlmh.com                        ©2019 IJLMH | Volume 2, Issue 4 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 2 

effect and the Shimla Agreement was signed between the Indian Prime Minister Indira Gandhi and the 

Pakistani President Z.A. Bhutto. 

Prior to 1947 the state of Jammu and Kashmir was a princely state under British paramountacy and the people 

of princely state were state subject‟s not British colonial subjects. The following article 35- A was promulgated 

to protect the property rights of the localities which could be taken away by the invasion of neighborhood 

provinces. This led to the issuance of notification of 1927 and 1932 by Maharaja Hari Singh. On 26
th

 

october1947 the instrument of accession was signed between the state of Jammu and Kashmir represented by 

Maharaja Hari Singh and the Union of India in which it was clearly submitted that the union of India inherit the 

control over three subjects namely defense, communication and external affairs. 

In the case of Jammu and Kashmir, the 'Union List' and the 'Concurrent List' were initially limited to the 

matters ceded in the Instrument of Accession; later, they were extended with the concurrence of the State 

Government. The 'residual powers' continued to rest with the State rather than the Union. According to the State 

Autonomy Committee, ninety-four of the ninety-seven items in the Union List applied to Jammu and Kashmir; 

the provisions of the Central Bureau of Intelligence and Investigation and preventive detention did not apply. 

Of the 'Concurrent List', twenty-six of the forty-seven items applied to Jammu and Kashmir; the items of 

marriage and divorce, infants and minors, transfer of property other than agricultural land, contracts and torts, 

bankruptcy, trusts, courts, family planning and charities had been omitted - i.e., the State had exclusive right to 

legislate on those matters. The right to legislate on elections to state bodies also rested with the State. 

II. ARTICLE 35-A 

Article 35-A of the Indian Constitution empowers the state legislature of Jammu and Kashmir  to define 

it‟s"permanent residents" and to provide them special rights and privileges.It was added to the Constitution 

through a Presidential Order, i.e., The Constitution (Application to Jammu and Kashmir) Order, 1954 – issued 

by the President of India on 14 May 1954, under Article 370. The state of Jammu and Kashmir defined these 

privileges to include the ability to purchase land and immovable property. Later on this constitutional order 

modified multiple times and by these modifications includes other provisions of Indian Constitution which were 

made applicable to the State of Jammu and Kashmir like, capability to vote and contest elections, seeking 

government employment and availing other state benefits such as higher education, scholarships, health care 

etc. Non-permanent residents of the state, even if Indian citizens, were not entitled to these 'privileges'. 

 The exact words of Article 35-A are 

Saving of laws with respect to permanent residents and their rights.- Notwithstanding anything contained in this 

Constitution, no existing law in force in the State of Jammu and Kashmir, and no law hereafter enacted by the  
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Legislature of the State,-  

(a) defining the classes of persons who are, or shall be permanent residents of the State of Jammu and 

Kashmir; or  

(b) conferring on such permanent residents any special rights and privileges or imposing upon other 

persons any restrictions as respects-  

(i) employment under the State Government;  

(ii) acquisition of immovable property in the State;  

(iii) settlement in the State; or  

(iv) right to scholarships and such other forms of aid as the State Government may provide,  

shall be void on the ground that it is inconsistent with or takes away or abridges any rights conferred on the 

other citizens of India by any provision of this Part.
1
 

The particular article is nowhere be found by the bare reading of Constitution of India, but it is mentioned in the 

APPENDIX I _569 [THE CONSTITUTION (APPLICATION TO JAMMU AND KASHMIR) ORDER], 1954 

C.O. 48   

III. ARTICLE 370:- 

As the Article 35-A comes via Article 370 of Indian Constitution which says that the parliament has a power to 

make laws in reference to the State of Jammu and Kashmir only on three core subjects that were mentioned in 

instrument of accession that were defense, external affairs and communication that too with the consultation of 

the government of that state. 

But it also mentioned in Article 370 that parliament has a power to make laws other than the subjects that were 

enumerated in instrument of accession only when the president issues an order prion with the concurrence of 

government of the state and once the government of the state gives the permission then this decision needs to be 

ratified by The Constituent Assembly of that state. Later the State's constituent assembly dissolved itself on 25 

January 1957 without recommending either abrogation or amendment of the Article 370, the Article stayed 

within the Constitution of India. As such Union of India was empowered to abrogate, amend the provisions in 

Article 370 as there was no more a Constituent Assembly to which any reference could be made. 

 The exact words of the Article 370 are 

Temporary provisions with respect to the State of Jammu and Kashmir 

                                                           
1
 APPENDIX I _569[THE CONSTITUTION (APPLICATION TO JAMMU AND KASHMIR) ORDER, 1954 C.O. 48. 
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(1) Notwithstanding anything in this Constitution, 

(a) the provisions of Article 238 shall not apply in relation to the State of Jammu and Kashmir; 

(b) the power of Parliament to make laws for the said State shall be limited to 

(i) those matters in the Union List and the Concurrent List which, in consultation with the 

Government of the State, are declared by the President to correspond to matters specified in the 

Instrument of Accession governing the accession of the State to the Dominion of India as the matters 

with respect to which the Dominion Legislature may make laws for that State; and 

(ii) such other matters in the said Lists as, with the concurrence of the Government of the State, 

the President may by order specify Explanation For the purposes of this article, the Government of the 

State means the person for the time being recognized by the President as the Maharaja of Jammu and 

Kashmir acting on the advice of the Council of Ministers for the time being in office under the 

Maharajas Proclamation dated the fifth day of March, 1948 ; 

(c) the provisions of Article 1 and of this article shall apply in relation to that State; 

(d) such of the other provisions of this Constitution shall apply in relation to that State subject to such 

exceptions and modifications as the President may by order specify: Provided that no such order which relates 

to the matters specified in the Instrument of Accession of the State referred to in paragraph (i) of sub clause (b) 

shall be issued except in consultation with the Government of the State: Provided further that no such order 

which relates to matters other than those referred to in the last preceding proviso shall be issued except with the 

concurrence of that Government. 

(2) If the concurrence of the Government of the State referred to in paragraph (ii) of sub clause (b) of clause (1) 

or in the second proviso to sub clause (d) of that clause be given before the Constituent Assembly for the 

purpose of framing the Constitution of the State is convened, it shall be placed before such Assembly for such 

decision as it may take thereon, 

(3) Notwithstanding anything in the foregoing provisions of this article, the President may, by public 

notification, declare that this article shall cease to be operative or shall be operative only with such exceptions 

and modifications and from such date as he may specify: Provided that the recommendation of the Constituent 

Assembly of the State referred to in clause ( 2 ) shall be necessary before the President issues such a 

notification
2
 

The marginal heading of the Article states that the provisions mentioned are temporary. The Constituent  

                                                           
2
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Assembly of Jammu & Kashmir which was empowered to recommend the articles of the Indian Constitution 

that should be applied to the state or to abrogate the Article 370 altogether, was consulted before issuance of 

Presidential order in 1954. Article 370 was a temporary provision as its applicability was intended to last till the 

formulation and adoption of the State's constitution. 

Somewhere Article 370 Granted Special Status to the State of Jammu & Kashmir and had allowed it to have 

a separate constitution, dual citizenship, a state flag and autonomy over the internal administration of the state. 

Despite being a State of Union of India, the Article 370 & 35-A on Kashmir defined that the Jammu and 

Kashmir state's residents would live under a separate set of laws, including those related to Citizenship, 

ownership of property, and fundamental rights as compared to residents of other Indian states. Both these 

Articles prohibited Indian citizens from other states from buying any land or property in Jammu and Kashmir. 

IV. ARTICLE 370- ADVERSE EFFECT ON KASHMIR 

 Parallel Constitution without safeguard to Minorities: Article 370 allowed separate state constitution in 

the State of Jammu & Kashmir. It had no word minorities anywhere in it. Unlike in the Constitution of India, 

the rights of minority communities in Kashmir were not protected.  

 No Right to Education: All the States are governed with the doctrines of Directive Principles of State 

Policy granting right of education to each and every citizen. But in Kashmir it did not apply and the state had 

no right to education for its citizens. 

 Deprived Women of their Rights: Article 35-A stipulated that J&K women who married non-Permanent 

Residents of Kashmir would lose their Permanent Resident status and inheritance rights in Kashmir.  So if a 

girl gets highly educated and becomes a scientist, doctor, engineer, film maker, actress and marries any 

Indian who is not a permanent resident of Kashmir she would lose all her rights and Kashmiri citizenship. 

Even if the person who marries the girl and wants to settle down in Kashmir, the family loses their rights. On 

the other hand if she marries a Pakistani, all her rights are intact. 

 No Reservation for Dalits: Article 35-A did not allow the thousands of dalits who were brought in from 

Punjab as government sweepers in 1957 to get any government jobs other than sweepers. They could not get 

a Scheduled Caste certificate from the state government and therefore were not eligible for any benefits 

under central government schemes. 

 Breeding Racial Discrimination: While Hindu and Sikh refugees from West Pakistan have been a non-

Permanent Resident second-class citizens, the Uighur Muslims from Xinjiang were  granted Permanent 

Resident status. The abolition of Article 35A has granted full citizen equal rights not only to the Kashmiri 
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Muslim‟s but also to Hindu, Sikh‟s, Buddhist‟s, Dalit‟s, and minorities granting them fundamental rights as 

described in the Constitution of India. 

 Breeding Two Nation Theory: Article 370 suffocated the very idea of India and fogs the very vision of a 

great social and cultural crucible from Kashmir to Kanyakumari. A bye product of Article 370 is the separate 

Constitution of Jammu and Kashmir. It must go as it facilitates the growth and continuation of corrupt 

oligarchies and puts false notions in the minds of the youth. It has given rise to regional tensions and 

conflicts and even the autonomy assumed to be available is not attainable in practice.
3
 

V. CAN ARTICLE 370 BE ABROGATE 

Article 370 cannot be abrogated or amended by recourse to the amending provisions of the Constitution which 

apply to all the other States. Article 368 of Indian Constitution has a proviso which says that no constitutional 

amendment "shall have effect in relation to the State of Jammu and Kashmir" unless applied by Order of the 

President under Article 370. That requires the concurrence of the State's government and ratification by its 

Constituent Assembly.Jammu and Kashmir is mentioned among the States of the Union in the First Schedule as 

Article 1 (2) requires. But Article 370(1)(c) says: "The provisions of Article 1 and of this Article shall apply in 

relation to that State". Article 1 is thus applied to the State through Article 370. It is to be noted that no such 

additions should be made except with the consent of the Constituent Assembly which may be called in the State 

for the purpose of framing its Constitution." 

It is also mentioned in Article 370 that the President may, on the recommendation of that Constituent 

Assembly, issue an Order that this Article 370 shall either cease to be operative, or shall be operative only 

subject to such exceptions and modifications as may be specified by him. But before he issued any order of that 

kind, the recommendation of the Constituent Assembly will be a condition precedent. 

Article 370(1)(b) is clear. "The power of Parliament to make laws for the said State shall be limited to- 

(1)  matters in the Union and Concurrent Lists corresponding to the broad heads specified in the Instrument 

of Accession "and  

(2)  (ii) such other matte rs in the said Lists as, with the concurrence of the Government of the State the 

President may by Order specify". An Explanation defined "the Government of the State". Similar 

"concurrence" was required when extending provisions regarding Union institutions beyond the agreed 

ones. But Article 370(2) stipulated clearly that if that concurrence is given "before the Constituent 

Assembly is convened, it shall be placed before such Assembly for such decision as it may take thereon". 

                                                           
3
https://www.mbauniverse.com/group-discussion/topic/current-affairs/article-370, sept 17,2019, 10:04 p.m 
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The President concluded: "The conclusion, therefore, seems to me to be irresistible that Clause (3) of Article 

370 was not intended to be used from time to time as occasion required. Nor was it intended to be used without 

any limit as to time. The correct view appears to be that recourse is to be had to this clause only when the 

Constituent Assembly (Constitution) of the State has been fully framed." That was over on November 17, 

1956.
4
 

VI. WHY ARTICLE 35A IS RETROGRADE? 

Somewhere the concept of equality enshrined in the Constitution of India is being violated by Article 35-A. 

This provision creates two classes of citizens as they cannot buy immovable property in Jammu and Kashmir, 

are not eligible for other perks like employment by the state government, cannot contest or vote in local body or 

Assembly elections, cannot avail of scholarships and other grants offered by the state. 

Section 6 of the Constitution of J&K, discriminates against women residents of the state who marry a person 

from another state. The children from such unions are not entitled to the Permanent Resident Certificate (PRC) 

or the benefits consequent thereupon. The same, however, does not apply to the offspring of a male who 

marries a woman from another state.  

But article 370 is not the only article which gives special status to the state of jammu and Kashmir.  

1. Article 371(A) made in respect of Nagaland which says that parliament of india has no power to 

make laws regarding the ownership and transfer of land and resources in Nagaland. 

2. Article 371(G) made in respect of Mizoram which says that no act of parliamentcan make laws 

regarding the ownership and transfer of land unless the legislative assembly of that state so decides. 

And, the same as been mentioned in 371(B) which is made in respect of Assam, 371(C) made in respect 

of Manipur, 371(D) made in respect of  Andhra Pradesh, 371(F) made in respect of Sikkim, 371(H) 

made in respect of Arunachal Pradesh, 371(I) made in respect of Goa.  

VII. SUPREME COURT VERDICTS 

In Puranmal Lakhanpal v. The President of India
5
, the constitutional bench of supreme court held that since 

the object of article 370 is to provide special status to Jammu and Kashmir, the powers of the president under 

the relevant article should be interpreted in the “widest possible amplitude”. It therefore dismissed the petition 

and held, “we are therefore of opinion that in the context of the Constitution the word „modification‟ used 

includes amendment. There is no reason to limit the word. 

                                                           
4
https://frontline.thehindu.com/static/html/fl1719/17190890.htm. Sept 17, 2019. 10:30 p.m. 

5
 Puranmal Lakhanpal v. The President of India, (1961) AIR 1519 (INDIA). 
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In Prem Nath Kaul v. State of Jammu and Kashmir
6
 it has been clarified that the framers of the constitution 

wanted the constituent assembly to finally determine the relationship between the India and state. 

In State Bank of India v. Santosh Gupta and anr.
7
 the supreme court held that-  

Firstly- it gives an example of Article 369 which is also a temporary provision and the limitation is itself 

mentioned it for five years but no such limitation is mentionedin article 370. 

Secondly- it is stated in Article 370 itself that it shall be cease to be operative only by the order of president that 

too with the recommendation of constituent assembly. 

In Abdul Ghani v. State of Jammu & Kashmir
8
held that “under Art. 370 the President is given full discretion 

to apply the Constitution with such exceptions and modifications as he may, by Order, specify. At the time of 

applying the Constitution, no fundamental rights existed in the State of Jammu & Kashmir and they came into 

existence in the modified form only by virtue of the Order of the President applying the Constitution. Such a 

modification at the initial stage cannot be challenged on the ground that it abridges any of the fundamental 

rights.” 

In Bachan Lal Kalgotra v. State Of Jammu & Kashmir And Others
9
held that “the petitioners who migrated 

from west Pakistan and lived in Jammu & Kashmir for 40 years are not recognized as permanent residents 

under the sec. 6 of K&L constitution” also, further the court in the same case held that “they do not have the 

rights and privileges mentioned under Sec. 12(b) of the Jammu & Kashmir Representation of the People Act 

In State of J&K v. Susheela Sawhney
10

court held that “a daughter of a permanent resident marrying a non-

permanent resident will not lose the status of permanent resident of the state of Jammu and Kashmir”. 

In Kumari Vijayalakshmi Jha v. Union of India & anr.
11

 the Supreme Court has refused to accept that 

Article 370 is temporary in nature. A five-judge bench said, “Article 370 has never ceased to be operative”. 

Thus, Article 370 is a permanent provision. If it is a permanent feature of our Constitution then it cannot be 

amended and thus can be said to be the part of the basic structure. 

In Mohd. Maqbool Damnoo v State of J&K,
12

 this Hon‟ble Court held that a Presidential Order could bring 

about a change in Art. 370 if it was elucidating the constitutional position of the state of Jammu and Kashmir, 

the holding of that case is inapplicable to the present situation. Also, it was held that the substitution of Sadar-i- 

                                                           
6
 Premnath kaul v. State of Jammu and Kashmir, (1959) AIR 749 (INDIA). 

7
 State Bank of India v. Santosh gupta and anr. (2017) 2 SCC 538 (INDIA). 

8
Abdul Ghani v. State of Jammu & Kashmir, (1971) AIR 1217 (INDIA). 

9
Bachan Lal Kalgotra v. State Of Jammu & Kashmir And Others, (1987) AIR 1169 (INDIA). 

10
State of J&K v. Susheela Sawhney, (2003)AIR J&K 83 (INDIA). 

11
Kumari Vijayalakshmi Jha v. Union of India & Anr, W.P.(C) 9300/2015 (INDIA). 

12
 Mohd. Maqbool Damnoo v State of J&K, (1972) AIR SC 963 (INDIA). 
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Riyasat with the Governor in Art. 370 were valid, because the Governor had substituted the Sadar-i-Riyasat. 

VIII. CONCLUSION 

At the end it can be concluded that repealing Article 370 will finally snatches the dual citizenship of the Jammu 

and Kashmir people and finally constitute the “one nation one citizen” concept. Definitely it will boost up the 

economy of the nation as in the private companies will invest their which also enhances the job opportunities 

apart from just being a tourism place. 

 


