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ABSTRACT:  

The digital age has changed the notion about “self” in terms of both exemplifying the existing identities and creating new 

ones. With the increasing number of users1 availing digital technology, the data uploading and downloading data has 
become a part of the everyday life.  However, the question about the inheritance of digital assets remains unresolved in 

terms its legal and social dimensions. The paper seeks to analyse the existing company mechanisms of ‘handling’ digital 

estate post death. Further, it seeks to examine the debate on digital inheritance in context of right to privacy in India in 
reference to two central questions- (1) Does a deceased have right to privacy; and (2) How the right (if any) of the 

deceased can be protected? It proposes a need for legislation and provides certain propositions to balance right to privacy 

and digital inheritance in such legislation. 
_________________________________________________________________________________________________ 

I.  DIGITAL ESTATE 

The term ‘digital estate’ of a person means a sum total of all the digital assets of a person.2 The digital assets of 

a person broadly include photographs, social media accounts, online membership of sites, email records and 

other assets which are preserved in digital form in web.3 It also includes all forms of assets which are held 

personally like music audios, videos, digital records of transactions, etc.4 The digital estate can be considered as 

separate5 intangible property6 within the existing laws in India. The two primary categories of digital estate in 

web are social media accounts and online memberships of a deceased. The question about ‘handling’ both 

categories differ as per terms and policies of the concerned companies or sites. The following two sub sections 

lay out such policies of major companies for both the categories. 

a) Social media accounts  

The social media accounts are a new facet of identity in digital age. The major companies such as Facebook, 

                                                             
1  “Facebook Users Worldwide 2017”, STATISTA, https://www.statista.com/statistics/264810/number-of-monthly-active-facebook-

users-worldwide/, (April 14, 2018). See also “Number of LinkedIn Users” STATISTA, , 

https://www.statista.com/statistics/274050/quarterly-numbers-of-linkedin-members/ > (April 6, 2018); “Twitter: Number of Active 

Users 2010-2017” STATISTA, < https://www.statista.com/statistics/282087/number-of-monthly-active-twitter-users/ > (April 9, 2018) 
2 Susan Porter, ‘Digital Estates: Handling Digital Assets In The Real World (With Forms And Resources)’ [2013] < http://files.ali-

cle.org/thumbs/datastorage/lacidoirep/forms/TPL1308_Porter_thumb.pdf>, (18 April 2018) 
3 Rachel Pinch, ‘Protecting Digital Assets after Death: Issues to Consider in Planning for Your Digital Estate’ [2015] 60 WAYNE L. 

REV. 545 <http://waynelawreview.org/PROTECTING-DIGITAL-ASSETS-AFTER-DEATH-ISSUES-TO-CONSIDER-IN-

PLANNING-FOR-YOUR-DIGITAL-ESTATE/ > (19  APRIL 2018) 
4 Facebook Users Worldwide 2017 (n 1) 
5 ‘Separate’ because it has been acquired by a person by his own caliber and such properties cannot be considered a joint as there is 
no joint possession and ownership. 
6 Income Tax Act, 1961, s. 92 B (2) (ii)(l) 

http://waynelawreview.org/PROTECTING-DIGITAL-ASSETS-AFTER-DEATH-ISSUES-TO-CONSIDER-IN-PLANNING-FOR-YOUR-DIGITAL-ESTATE/
http://waynelawreview.org/PROTECTING-DIGITAL-ASSETS-AFTER-DEATH-ISSUES-TO-CONSIDER-IN-PLANNING-FOR-YOUR-DIGITAL-ESTATE/
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Twitter, Linkedin, etc provide such services to millions of customers across the world.7 Due to upsurge about 

the social media accounts post death of the account holder, some major companies formulated different policies 

to ‘handle’ such accounts.8 There are primarily three options provided for ‘handling’ account of a deceased 

person. 

The first alternative is the memorialisation of social media accounts. It means that the account of the deceased 

becomes a page wherein contact members of the deceased can post comments, pictures, etc9 and hence make 

the page a site to ‘remember’ and mourn the deceased person. This is popularly known as ‘Online Grief’.10 

Facebook and Instagram provide this option upon providing document certifying death of the account holder.11 

However, Facebook requires that the deceased should have had set up a legacy contract in order to memorialise 

the account post death.12 But, no such privacy setting is required in Instagram.13  

The second option is the deletion of account. This option means that the account permanently removed from 

internet and hence, all data in such account is lost. Twitter provides for only this option upon providing a 

document certifying death of the person. 14  Also, Linkedin allows for this option upon providing certain 

essentials of the deceased and required documents.15 Facebook and Instagram also permit for this alternative 

upon providing the document.16 

The third choice is provision for a specified person to access to the account. The Google ‘Inactive Account 

Manager’ setting provides that a person can choose to provide access to his email to any person by specifying 

the name and e mail of such person and can also select the data which is to be made accessible.17 But, in 

absence of such settings, Google Company provides an option to remove the account, submit a request for 

funds from the account or request access to the account.18 However, acceptance of such requests depends on the  

                                                             
7 Facebook users 2017 (n 1) 
8  Carrie Arnold, ‘Managing Your Digital Afterlife’ [2013] SCIENTIFIC AMERICAN MIND, Vol. 24, No. 4, pp. 22-23 < 

http://www.jstor.org/stable/24942474?seq=1&cid=pdf-reference#references_tab_contents > 15 April 2018 
9 (Memorialized Accounts | Facebook Help Center | Facebook) < https://www.facebook.com/help/1506822589577997  > accessed 

March 5, 2018 
10 Fearon JC, “The Technology of Grief: Social Networking Sites as a Modern Death Ritual” [2011] The Technology of Grief: 25 < 
https://etd.ohiolink.edu/rws_etd/document/get/antioch1307539596/inline > accessed March 20, 2018 > 
11 Memorialized Accounts (n 9). See also “Instagram Help Center” (How do I report a deceased person's account on Instagram? | 

Instagram Help Center) < https://help.instagram.com/264154560391256 > accessed March 15, 2018 
12 Memorialized Accounts (n 9) 
13  “How to Contact Twitter about a Deceased Family Member's Account” (Twitter) < https://help.twitter.com/en/rules-and-

policies/contact-twitter-about-a-deceased-family-members-account > accessed March 7, 2018 
14 How to Contact Twitter about a Deceased Family Member's Account (n 13) 
15 “LinkedIn Help” (Deceased LinkedIn Member - Removing Profile | LinkedIn Help) < 

https://www.linkedin.com/help/linkedin/answer/2842?lang=en > accessed March 13, 2018 
16 Memorialized Accounts (n 9). Instagram Help Center (n 11) 
17 “About Inactive Account Manager” (Google Account Help) < https://support.google.com/accounts/answer/3036546 > accessed 

March 11, 2018 
18  “Submit a Request Regarding a Deceased User's Account” (Google Account Help) < 

https://support.google.com/accounts/troubleshooter/6357590?hl=en > accessed March 21, 2018 

https://support.google.com/accounts/troubleshooter/6357590?hl=en
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discretion of the Company.19 

b) Online memberships 

There are various online spaces wherein people retrieve and/or upload ‘information’ (like movies, books, online 

audios, etc). For example, the Amazon Prime20 and Netflix21 provide membership to access various TV shows 

and movies. Similarly, the online sites such as JSTOR22 and ‘Bar and Bench’23 allow access to articles, notes, 

books, etc and legal articles, judgements, reports, etc respectively. Thus, these spaces can be of many different 

types providing wide ranging view of the ‘information’. Such assets are also a part of the digital estate.24 The 

policies of the most companies do not state anything about the inheritance of such assets but, it provides for 

privacy policies through which they claim to ensure that the ‘privacy’ of the account holder would be protected 

in all manners.25  

II. ‘ABSENCE’ OF LAW 

The concept of inheritance in the context of India has been very old and cherished. It has been a central issue in 

various religious epics. For example, the central theme of ‘Mahabharata’ is inheritance to throne of a vast 

kingdom.26 Similarly, one explanation for the origins of two sects of Islam i.e. Shia and Sunni is the conflict 

between Abu Bakr (Prophet’s friend) and Imam Ali (Prophet’s son- in-law) for the right to be rightful heir to 

the ‘Caliph’.27 Thus, inheritance has cultural along with social and economic dimensions in India.  

Thus, the inheritance of digital estate also has multiple aspects. The first is monetary value. For example, the 

digital assets such as online documents, storages, etc can have passwords and other essentials which constitute 

financially sensitive data of the deceased. The second is the cultural and social significance of inheritance of 

                                                             
19 Submit a Request Regarding a Deceased User's Account (n 18) 
20  “Watch on Amazon.com” (Welcome to Prime Video) < 

https://www.primevideo.com/?ref=dvm_pds_amz_in_as_s_g_51903|c_198882620790_m_E2aU7mtn-dc_s_ > accessed April 21, 

2018 
21 “See What's next.” (Netflix - Watch TV Shows Online, Watch Movies Online) < https://www.netflix.com/in/ > accessed March 20, 

2018 
22 “JSTOR” (Get JSTOR) < https://about.jstor.org/get-jstor/ > accessed March 12, 2018 
23  Bar & Bench, “Subscribe: Access Exclusive News, Interviews and Columns at Bar & Bench” (Bar & Bench) < 

https://barandbench.com/register/ > accessed March 14, 2018 
24 Protecting Digital Assets after Death (n 3) 
25  “Amazon.in Privacy Notice” (Amazon.in Help: Amazon.in Privacy Notice) < 

https://www.amazon.in/gp/help/customer/display.html?nodeId=200534380  > accessed March 18, 2018; See also “Privacy Statement” 

(Netflix Help Center) < https://help.netflix.com/legal/privacy  > accessed March 21, 2018; “Legal Policies” (SCC Online Privacy 

Policy | Returns & Refunds | Terms & Conditions) < http://www.scconline.com/TermsAndConditions2014.aspx > accessed March 22, 

2018 
26  Vemuri V, “The Wonder That Was Mahabhaarata!” (Mahabharata.html) < 

http://web.cs.ucdavis.edu/~vemuri/EngEssays/Mahabharata.htm > accessed March 30, 2018 
27  Harney J, “What Is the Difference between Sunnis and Shias”The Hindu(January 4, 2016) < 
http://www.thehindu.com/news/international/What-is-the-difference-between-Sunnis-and-Shias/article13982629.ece > accessed 

March 24, 2018 

https://www.netflix.com/in/
https://about.jstor.org/get-jstor/
https://barandbench.com/register/
https://www.amazon.in/gp/help/customer/display.html?nodeId=200534380
https://help.netflix.com/legal/privacy
http://www.scconline.com/TermsAndConditions2014.aspx
http://web.cs.ucdavis.edu/~vemuri/EngEssays/Mahabharata.htm
http://www.thehindu.com/news/international/What-is-the-difference-between-Sunnis-and-Shias/article13982629.ece
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digital estate. ‘Online mourning’28 has added a new value to cultural and social dimension as the memorialised 

page can be updated as and when required and accessed from anywhere. The importance of the digital assets 

gains prime importance also because they remain an important part of the social identity of the deceased. In 

addition, the inheritance of the assets obtain crucial place in cultural symbolism of paying immense reverence 

and cherishing memories of the deceased till eternity. But, there is no specific law dealing with the issue in 

India.29 This has important implications in cases of both social media accounts and online memberships. 

In case of social media accounts, the three types of approaches to ‘handle’ accounts of a deceased person are 

only a part of the policies of the different companies. Thus, contractual right and thus, cannot be claimed as an 

absolute right of ‘inheritance’ by legal heirs in India. In addition, the terms and policies of the companies 

designed in such a way as to provide large leeway to the companies to accept or reject the demands of the 

customers.30 Thus, the absence of law plays a prominent role in clouding the ‘inheritance’ of digital estate by 

legal heirs.31 

In case of online memberships, the question about ‘handling’ of retrieved or downloaded content once the 

account holder dies is also not yet clear. Due to absence of any law on digital inheritance, such terms of various 

Companies results in operating as binding determinants for rejection of request to gain access to the content of 

the account of the deceased.32  

Thus, the right to preserve the online memories of a loved one becomes contingent upon the terms and policies 

of various companies in most cases. Such terms are non uniform and hence do not necessarily provide for 

access to or memorialisation of the assets. In such a scenario, the absence of a specific law on inheritance of 

digital assets becomes even more exemplified.  

III. RIGHT TO PRIVACY 

One of the major questions in the debate the digital inheritance is question about the right to privacy of the 

deceased (if any) and the privacy policies of the companies. It is pertinent to trace the emergence of the privacy 

concerns in order to contextualise this debate in within the ambit of privacy in India. 

                                                             
28 Brubaker JR, Hayes GR and Dourish P, ‘Beyond the Grave: Facebook as a Site for the Expansion of Death and Mourning’ [2013] 

29 Information Society 152 < https://www.tandfonline.com/doi/abs/10.1080/01972243.2013.777300?journalCode=utis20 >accessed 

on April 5, 2018 
29 “India Needs Mechanisms for Passing on Digital Assets after a Person Dies- Technology News, Firstpost” (Tech2August 31, 2016) 

<https://www.firstpost.com/tech/news-analysis/india-needs-mechanisms-for-passing-on-digital-assets-after-a-person-dies-

3687731.html > accessed April 22, 2018 
30 Submit a Request Regarding a Deceased User's Account (n 18). Instagram Help Centre (n 11) 
31 Death and Privacy in the Digital Age (n 30) 
32 Death and Privacy in the Digital Age (n 30) 

https://www.tandfonline.com/doi/abs/10.1080/01972243.2013.777300?journalCode=utis20
https://www.firstpost.com/tech/news-analysis/india-needs-mechanisms-for-passing-on-digital-assets-after-a-person-dies-3687731.html
https://www.firstpost.com/tech/news-analysis/india-needs-mechanisms-for-passing-on-digital-assets-after-a-person-dies-3687731.html


www.ijlmh.com                                                               ©2018 IJLMH | Volume 1, Issue 2 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 5 

The Indian court and legal framework have been significantly influenced from the colonial past.33 Thus, it is 

important to consider trace the privacy claim in UK as well. Initially, there was no recognition of right to 

privacy in tort laws in English law.34 However, there was a rising concern to about the freedom of speech and 

intrusion on the private life of individuals.35 In 1998, Human Rights Act incorporated the European Convention 

for the Protection of Human Rights and Fundamental Freedoms signed in 1950. The Article 8(1) of the 

Convention stated that “everyone has the right to respect for his private and family life, his home and his 

correspondence”. The Clause (2) carved out permissible restrictions, which are required in a democratic society 

for the interests of national security, for the prevention of crime, etc. Also, in 1998, the Data Protection Act was 

passed which further solidified the right to privacy in UK. Hence, there been gradual recognition of right to 

privacy in the English common law.  

Similarly, the claim to privacy in Indian jurisprudence also remained clouded for long. A large number of cases 

in early years of independence provided that right to privacy was not a fundamental right.36 There were a few 

cases showing an inclination towards considering privacy as an important aspect of life.37 The recent upsurge on 

the constitutionality of the Aadhaar (Targeted Delivery of Financial and other Subsidies, benefits and services) 

Act, 2016 reopened debate on right to privacy debate as a fundamental right.38 Finally, the Supreme Court has 

upheld that the right to privacy is part of the Part III of the Constitution in Justice K.S. Puttaswamy v. Union of 

India.39 The court held that the right is largely within the ambit of Right to life and personal liberty but, the 

essentials of the right can also be traced in other fundamental rights guaranteed in Part III of the constitution.40  

a) Right to privacy of a deceased (?) 

The concern for privacy has become more complicated with the advent of virtual identity along with the digital 

estate. The question-whether right to privacy exists post death is considered to be of prime importance on the 

issue of digital inheritance. In maximum cases, the courts have pursued a traditional approach to limit the extent 

of the privacy claim during lifetime of a person.41 This approach considers right as being a part of the person42 

                                                             
33 Marc Galanter, ‘The Displacement of Traditional law in Modern India’ [1968] Journal of Social Issues Volume XXIV Number 4 
34  A.G. Noorani, ‘A case for privacy’ [2011] Frontline Volume 28- Issue 24 < 

http://www.frontline.in/static/html/fl2824/stories/20111202282401300.htm > accessed April 21, 2018 
35 A case for Privacy (n 35) 
36 Kharak Singh vs The State Of U. P. & Others [1963] SCR (1) 332; M. P. Sharma And Others vs Satish Chandra, District 

Magistrate Delhi and others [1954] SCR 1077 
37 Distt. Registrar and Collector, Hyderabad and anr. v. Canara Bank [2005] AIR 2005 SC 186 ; R. Rajagopal v. State Of T.N [1994] 

SCC (6) 632; Ram Jethmalani v. Union of India [2011] 8 SCC 1 
38  “Aadhaar Debate: Privacy Remains Central Challenge ”Hindustan Times(November 27, 2017) < 

https://www.hindustantimes.com/india-news/aadhaar-debate-privacy-remains-central-challenge/story-

9jDKnnKbVpxcc5OyhzWZYK.html> accessed April 11, 2018 
39 [2017] 10 SCC 1 
40 Justice Puttuswamy (n 40) 
41 Justice v. Belo Board Corporation [1979] 472 F. Supp. 145 (N.D. Tex.). See also Flynn v. Higham [1983] 197 Cal. Rptr. 145, 149 

(Cal. Ct. App.) 

https://www.hindustantimes.com/india-news/aadhaar-debate-privacy-remains-central-challenge/story-9jDKnnKbVpxcc5OyhzWZYK.html
https://www.hindustantimes.com/india-news/aadhaar-debate-privacy-remains-central-challenge/story-9jDKnnKbVpxcc5OyhzWZYK.html
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which goes away once the person dies. In other words, the approach states that the use of terms ‘persons’ or 

‘citizens’ in Part III of the constitution, implies that such a body can be either a judicial body (for example, 

company) or a natural living person. The terms imply that such a person or citizen has to be living as upon 

death he/she ceases to be a person or a citizen. On the other hand, the courts have adopted a broader approach 

to the question and extended the applicability of rights post death in some other cases to extend the right to 

decent burial to the homeless deceased43 right to fair treatment and dignity for the dead bodies,44 etc.  

Privacy cannot be deemed as a right necessarily attached only with the living conditions of a person. There has 

been a judicial approach to read the fundamental rights especially Article 21 in a broad fashion.45 The article 

does not mean mere animal like existence.46 Various other rights such as right to legal aid47, right to safe 

environment48, right to food49, etc has been held as part of the right to life and personal liberty. In the recent 

right to privacy judgement, privacy has been termed as part of the dignity of an individual.50 Since Supreme 

Court has already extended the right to dignity post death,51 thus the right to privacy can also be considered to 

extend post death of a person. In addition, it is crucial to consider that the privacy of a deceased can be violated 

if the personal information like personal chats, personal photos, etc of the deceased is made public after his 

death as it would detrimental to his reputation (which exists post death as well). Hence, the claim for right to 

privacy should extend beyond death of the person. 

IV. PROTECTION OF RIGHT TO PRIVACY(?) 

The second question is that how the claim of privacy of a deceased can be protected in digital inheritance. The 

fir6st aspect of the issue is protection of data from unauthorised use through companies. The digital assets are 

locked in the server of the third person (i.e. companies). Since such sensitive information is with companies, 

one cannot be sure that such information cannot be leaked or provided access to unauthorised users.52 The 

privacy terms and conditions of the companies cannot be trusted to leave out sensitive and monetarily valuable 

data on their servers. 53  Upon death of a person, unless his/her contrary intention appears through other 

                                                                                                                                                                                                                                  
42 X v. Hospital Z, [1998] 8 SCC 296 
43 Ashray Adhikar Abhiyan v. Union of India [2002] 2 SCC 27 (SC) 
44 P.T. Parmanand Katara, Advocate v. Union of India [1995] 3 SCC 248 (SC) 
45 Maneka Gandhi v. Union of India [1978] 1 SCC 248 
46 Olga Tellis v. Bombay Municipal Corporation [1985] 3 SCC 545 
47 Hussainara Khatoon v. State of Maharashtra [2012] 9 SCC 1 
48 Gujarat Ambuja Cements Limited v. Chavi Raj Singh [2007] 15 SCC 632 
49 Swaraj Abhiyan v. Union of India [2016] 7 SCC 498 
50 Justice Puttaswamy (n 40) 
51 P.T. Parmanand (n 45) 
52 Kopytoff V, “What Facebook CEO Mark Zuckerberg Can Learn From Other Tech Leaders Hauled Before Congress” (Fortune 
April 9, 2018) < http://fortune.com/2018/04/09/facebook-ceo-mark-zuckerberg-tech-executives-congress/ > accessed April 24, 2018 
53 Death and privacy in digital age (n 30) 

http://fortune.com/2018/04/09/facebook-ceo-mark-zuckerberg-tech-executives-congress/
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document, his digital assets should be inherited by his legal heirs. This would solidify the protection of privacy 

from unauthorised use through companies.54  

The second aspect is that would inheritance of digital assets by legal heirs also amount to the violation of 

privacy of the deceased. In this aspect, a balance needs to be created through legislation on the issue. It is 

crucial to understand that the intention of the deceased if had been provided in any form should be respected. 55 

Thus, the legislation could provide a mandatory requirement for the companies to provide such options for the 

account holders and online memberships.56 An alternative approach can be to provide for the inheritance of 

digital assets (full access for assets relating to professional work such as Linkedin account, online membership 

of professional spaces like online forum of lawyers, etc and access to memorialise the assets relating to personal 

life such as photos, comments, likes, etc) along with providing certain technological protections such as 

protection from downloading, disabling of editing function, agreeing with terms that the data would not be used 

for any unethical activity, etc. Thus, the legal heirs should be given right to inherit digital estate of a deceased 

for protection of privacy of deceased. 

V. CONCLUSION 

The legislation on digital inheritance needs to be enacted to ensure uniformity among companies in the access 

to digital assets of a deceased. It is also required to protect privacy of a deceased with regard to his digital 

assets. The legislation needs to develop a fine balance between right to privacy of a deceased and digital 

inheritance. This balance can be achieved through various alternatives as proposed in preceding section. Also, 

the provisions of the digital inheritance in other countries such as Singapore, UK, USA, etc should be examined 

for Indian context to achieve the required balance. “the history of law is the history of adapting the law to 

society’s changing needs”.57. A law removed from needs of the changing societal scenario remains ‘law in 

books’ rather than ‘law in action’.58 A legislation is required the address the concern for digital inheritance in 

context of the recent recognition to right to privacy. 

 

                                                             
54 The Revised Uniform Fiduciary Access To Digital Assets Act 2015 (USA). See also “Acts” (Fiduciary Access to Digital Assets 
Act, Revised (2015) 

<http://www.uniformlaws.org/Act.aspx?title=Fiduciary%20Access%20to%20Digital%20Assets%20Act,%20Revised%20(2015) > 

accessed April 15, 2018. 
55 The Revised Uniform Fiduciary Access To Digital Assets Act 2015 (USA). See also “Acts” (Fiduciary Access to Digital Assets Act, 

Revised (2015) 

<http://www.uniformlaws.org/Act.aspx?title=Fiduciary%20Access%20to%20Digital%20Assets%20Act,%20Revised%20(2015) > 

accessed April 15, 2018. 
56 Death and privacy in digital age (n 30) 
57 Badshah v Sou. Urmila Badshah Godse and Another [2014] 1 SCC 188 (SC) [20] 
58 Rosco Pound, ‘Law in books and law in action’ [1910] 44 Am. L. Rev. 12 

http://www.uniformlaws.org/Act.aspx?title=Fiduciary%2520Access%2520to%2520Digital%2520Assets%2520Act,%2520Revised%2520(2015)
http://www.uniformlaws.org/Act.aspx?title=Fiduciary%2520Access%2520to%2520Digital%2520Assets%2520Act,%2520Revised%2520(2015)
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