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ABSTRACT: 

War and Laws have been walking hand in hand since its very existence .For every new war that has happened , a new 

provision seeks residence in the covenant , which is somehow accepted by all the states but the question here is , how 
consistently or rightfully its is being applied  or is it being applied at all? Inspite of having the strongest and bulkiest 

rules governing states from wildly shooting down each other, we still hear the news of armed people attacking the 

commoners. Through this paper, the author would try and solve the tiny loopholes that are ratted into huge blunders like 
the leaked tap that drowns the house. While the international humanitarian covenant covers and governs international 

armed rebellion, it has minimal rules over the internal conflicts that happen in individual states that tear apart the basic 

rules against armed violence .There is a very basic word gi-en to it, its called terrorism but this is the complex armed 

violence that has restricted rules applied due to not being defined as an armed conflict. While the very elementary act to 
strengthen the enforcement of humanitarian law would begin from the states of every nation which are the cells of human 

body. We need systems and rules that strengthen the primary building blocks of the nations and steadily grow and target 

the larger objectives. Through this paper I would also try to list the potential ways in which the humanitarian 
organisations can strategically curb the petrifying violence of armed conflicts with the most primary teaching which we 

all learned at some point , by attacking the roots because once the roots are not strong enough , the structure wouldn’t 

take much time to collapse and once the structure collapses , the bodies of humanitarian law can alter and change basic 

elements of the covenants to be more specific in targeting the wrongdoers. 

I. INTRODUCTION 

Since times of yore, war has been regulated by bound rules and rituals. Modern restraints originate to the 

emergence of centralised states with standing armies within the international legal order that has developed 

since then, the law of war (the ius in bello) has occupied a outstanding place. This ancient law of war, and law 

of nations normally, was actually impressed by humanitarian concerns (e.g., the protection of prisoners of war 

and of aliens). However such issues found expression solely through a predominant filter: the state interest. 

Within the present century, jurisprudence to an outsized extent has become treaty-based, and directed towards 

regulation time period conditions. The terribly right of states to resort to war has been severely restrained, and 

particularly throughout the last twenty five years limitations have conjointly been placed on their time period 

armaments. Moreover, variety of rules are devised for the protection of the individual, not solely in his 

capability as a representative of a distant state, however additionally as an individual's being per se. With these 

developments, the law of war finds itself during a markedly new setting. The fairly recent term 'international 

humanitarian law applicable in armed conflicts', that nowadays covers a substantial a part of the law of war, is a 

sign of this. the connection between the construct of international humanitarian law applicable in armed 

conflicts and bound connected fields of jurisprudence and puts forward some thoughts on the implications of 
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recent trends for the long run development of international humanitarian law and for the activities of the 

International Red Cross 1and Red Crescent Movement. 

International humanitarian law (IHL), after rechristened from laws of armed conflict, is that the law that 

modulates the conduct of war (jus in bello)2. it's a branch of jurisprudence that seeks to limit the results of 

armed conflict by protective persons who don't seem to be collaborating in hostilities, and by limiting and 

control the means that and strategies of warfare offered to combatants. The international humanitarian law is 

galvanised by concerns of humanity and therefore the mitigation of human suffering. It includes a collection of 

rules, established by pact or custom that seeks to safeguard persons and property/objects that ar, or may be, 

plagued by armed conflict and limits the rights of parties to a conflict to use ways and suggests that of warfare 

of their alternative. Sources of jurisprudence embrace international agreements (the Geneva Conventions)3, 

customary law of nations, general principles of countries, and case law. It expounds the comportment and 

responsibilities of pugnacious nations, neutral nations, and individuals employed in warfare, in regards to one 

another and to safeguarded individuals, sometimes that means non-combatants. It's designed to balance 

humanitarian issues and military necessity, and subject’s warfare to the rule of law by limiting its harmful 

impact and mitigating human suffering. 

Serious violations of international humanitarian law are referred to as war crimes. International humanitarian 

law, jus in bello, regulates the conduct of forces once engaged in war or armed conflict. It’s distinct from jus ad 

bellum that regulates the conduct of partaking in war or armed conflict and includes crimes against peace and of 

war of aggression. along the jus in bello and jus ad bellum comprise the 2 strands of the laws of war governing 

all aspects of international armed conflicts. The law is obligatory for nations certain by the suitable treaties. 

There also are different customary unwritten rules of war, several of that were explored at the metropolis War 

Trials. By extension, they additionally outline each the permissive rights of those powers likewise as 

prohibitions on their conduct once addressing irregular forces and non-signatories. 

IHL manoeuvre’s on a strict partitioning between regulations applicable in international as well as internal 

armed conflict. This duality is wide criticised. The link between international human rights law and 

international humanitarian law is controversial among jurisprudence students. This discussion forms a part of a 

bigger discussion on fragmentation of law of nations. Whereas pluralist academicians and students envisage 

international human rights law as being discreet from international humanitarian law, advocate of the advocator 

proceed towards regard the former as a set of the previous. To be precise, those that favour separate, self-

                                                             
1  Stewart, James (June 30, 2003). "Towards a Single Definition of Armed Conflict in International Humanitarian Law". International 

Review of the Red Cross 
2 Rosas, A., & Stenbäck, P. (1987). The Frontiers of International Humanitarian Law. Journal of Peace Research, 24(3), 219-236. 
3  The law of armed conflict : an operational approach. Corn, Geoffrey S. New York: Wolters Kluwer Law & Business. 2012. 
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contained dominion emphasize the discrepancy in applicability; IHL applies solely throughout armed conflict. 

On the opposite hand, a additional general perspective explains that international humanitarian law represents a 

perform of international human rights law; it includes general norms that apply to everybody in the least time 

likewise as specialised norms that apply to bound things like armed conflict and military occupation (i.e., IHL) 

or to sure teams of individuals together with refugees (e.g., the 1951 refugee Convention), kids (the 1989 

Convention on the Rights of the Child), and prisoners of war (the 1949 Third Geneva Convention).Democracies 

ar seemingly to safeguard the rights of all people at intervals their territorial jurisdiction. 

II. THE STAR LAWS THAT GOVERN THE INTERNATIONAL HUMANITARIAN LAW AND OTHER 

PROVISIONS: 

The base source of international humanitarian law IHL are the four Geneva Conventions of 1949, along with 

the Hague Conventions of 1907, Common Article Three, The Martens Clause, and customary international law 

additionally governed by other treaties and protocols. International Humanitarian Law is usually attenuated into 

2 sub classes, observed as “Hague Law” and “Geneva Law”. This division reflects the event of IHL, with 

Hague Law (through the hague Conventions of 1899 and 1907) control however armies ought to conduct 

themselves throughout hostilities, and also the Geneva Conventions control problems with protection and the 

way individuals in your power ought to be treated. With the adoption of the extra Protocols to the Geneva 

Conventions, which has intensive regulation of topics historically said as Hague Law, the separation is a 

smaller amount relevant in today’s follow. The Hague Conventions of 1899 and 1907 and their annexed rules ar 

a collection of conventions primarily control the conduct of hostilities. The Conventions represent the 

fundamental and usually accepted rules of engagement – the legal framework covering the suggests that and 

strategies of warfare. Whereas several of those rules are updated and improved, particularly through the Fourth 

convention and extra Protocols, they continue to be a key supply of law, accepted universally as customary law. 

The IV Hague Convention is of specific importance throughout occupation and sets out a definition of 

occupation that remains applicable to the current day. It additionally sets out a number of the key principles that 

regulate occupation: specifically the requirement to make sure public order and civil life, and obligation to 

respect of personal property.  

The first Geneva Convention, that includes a mere 10 articles, was adopted in 1864 by twelve nations so as to 

grant protection to wounded and sick troopers in times of armed conflict ashore. 

In 1929, a second accord was written protectively to the wounded, sick, and shipwrecked in armed conflict 

confounded. Once the barbarity carried out against prisoners throughout the principal warfare, the international 
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community espoused the third Geneva Convention in 1929 to ensure protection to the treatment of prisoners of 

war (POWs). 

The limitations of the law and of its implementation were starkly highlighted throughout the Second warfare, 

and as a result, in 1949 the primary 3 were revised and for the primary time a fourth convention was adopted to 

grant specific protection to civilians in armed conflict, as well as intensive protections to those populations 

living below occupation. 

One key, nearly constitutional, provision common to any or all four Geneva Conventions is Article three 

(Common Article 3) that sets out the elemental guarantees for all things of non-international armed conflict. 

These embody absolutely the prohibition of murder for those not engaged in hostilities, and therefore the 

prohibition of torture, mutilation, taking of hostages, execution while not correct trial, and every one cruel and 

degrading treatment. Additionally, Common Article three stipulates that all told circumstances, persons should 

be treated humanely and impartially which the wounded and sick shall be collected and cared for.   

Common Article three4 is that the solely article within the Geneva Conventions to produce protections during a 

non-international armed conflict (NIAC).Situations of armed conflict don't seem to be completely regulated by 

treaties and custom however by the principles of public conscience and humanity noted by the Martens Clause. 

The Martens Clause was printed within the preamble of the 1899 Hague Convention and remains a cornerstone 

of IHL understanding and interpretation to the present day. 

Until a additional complete code of the laws of war is issued, the High catching Parties suppose it right to 

declare that in cases not enclosed within the laws adopted by them, people and combatants stay under the 

safeguard and dominion of the rules of law, as they conclude from the employment set up between civilised 

countries, from the legal legislations of humanity and therefore the necessities of the general public conscience. 

In alternative words the principles of public conscience and humanity ought to be the guiding notions in 

framing the suitable application of international humanitarian law. 

1907 Hague Regulations (Convention (IV) respecting the Laws and Customs of War on Land and its annex: 

Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October 1907),Convention (I) 

for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, Geneva, 12 

August 1949,Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea. Geneva, 12 August 1949, Convention (III) relative to the Treatment of 

Prisoners of War. Geneva, 12 August 1949, Convention (IV) relative to the Protection of Civilian Persons in 

Time of War. Geneva, 12 August 1949, Protocol Additional to the Geneva Conventions of 12 August 1949, and  

                                                             
4 Meurant, J. (1987). Inter Arma Caritas: Evolution and Nature of International Humanitarian Law. Journal of Peace Research,24(3), 
237-249. 
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relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977 

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

Non-International Armed Conflicts (Protocol II), 8 June 1977, Protocol additional to the Geneva Conventions 

of 12 August 1949, and relating to the Adoption of an Additional Distinctive Emblem (Protocol III), 8 

December 2005 

The seven elementary regulations which are the premise of the Geneva Conventions and the Additional 

Protocols. 5   

 1 - Individuals hors de combat and those who didn’t take a direct part in hostilities are permitted to respect for 

their lives and their moral, ethical as well as physical integrity. They shall under all situations be safeguarded 

and conducted humanely without any unfavourable distinction. 

 2 - It is prohibited to cause death or harm an enemy who surrenders or who is hors de combat. 

 3 - The injured and unhealthy shall be gathered and looked after by the party to the dispute which has them in 

its dominion. Safeguarding also includes medical personnel, establishments, transports and equipment. The 

emblem of the Red Cross or the red crescent is the sign of such protection and must be respected. 

 4 - Imprisoned combatants and civilians in the dominion of an unfavourable party are sanctioned to respect for 

their lives, dignity, personal rights and convictions. They shall be preserved against all acts of violence and 

reprisals. They shall have the right to contact with their families and to be given relief. 

 5 - Every individual shall be secured to welfare from fundamental judicial guarantees. Nobody shall be held 

liable for an act he hasn’t committed. Nobody shall be subjected to physical or mental torture, corporal 

punishment or cruel or degrading treatment. 

 6 - Parties to a dispute and individuals of their armed forces do not have an unlimited say of modus operandi 

and means of warfare. It is forbidden to engage weapons or techniques of warfare of the nature that causes 

unnecessary losses or excessive suffering. 

 7 - Parties to a conflict shall at all times create separation between the civilians and combatants in order to 

spare civilians and their property. Neither the civilian population as such nor civilian persons shall be the object 

of attack. Attacks shall be directed solely against military objectives. 

III. CURRENT CHALLENGES AND DRAWBACKS IN THE LAW: 

Apart from the constant challenges visaged by law of nations throughout actual conflicts, it's additionally 

subjected to some adverse opinions against the new directions that the law has taken and that are contained 

                                                             
5 ICRC red-cross committee website 



www.ijlmh.com                        ©2019 IJLMH | Volume 2, Issue 5 | ISSN: 2581-5369 

International Journal of Law Management & Humanities Page 6 

within the extra Protocols of eighth June 1977. These Protocols are extra to the Geneva Conventions of 19496: 

they develop the law regarding the protection of victims and systematise and develop the law governing the 

conduct of hostilities. Opposition to the Protocols has chiefly been directed against the provisions regulation 

guerrilla warfare, notably in wars of 'national liberation', and those outlawing the employment of reprisals 

against the civilian population. These 2 treaties, the foremost recent written development of the final rules of 

humanitarian law, are the fruit of virtually 10 years of negotiations and of a agreement obtained for the primary 

time with the active participation of the Third World and therefore the representatives of all civilisations, 

ideologies and cultures. At the worth of a touch compromise, the catholicity of humanitarian law was 

preserved. These days, once wars area unit of times fought thousands of miles aloof from home base, once huge 

and medium powers have a military presence everywhere the world, a standard and universal understanding and 

acceptance of humanitarian law is of augmented importance. This essential generality is currently being 

undermined by the negative angle towards extra Protocol I7 of a really little however crucial range of States, 

specifically the u.  s.. except the hindrance and alleviation of suffering, humanitarian law is that the expression 

of the want to avoid the worst. In conserving a touch dignity and humanity in war, it encourages the start of 

dialogue and therefore the come back to peace. It is during this spirit that the Red Cross works. This can be 

done throughout conflicts, specifically through ICRC operations, or in every country by the work of national 

Red Cross or Red Crescent societies that, guided by the basic principles of the Movement, not solely facilitate 

victims however additionally favour the event of people and therefore the promotion of humanitarian ideals. 

The catholicity of the international 

Movement of the Red Cross and Red Crescent is especially vital because it allows it to continue its run through 

all sorts of conflicts. Within the same approach, so as for inter- national humanitarian law to survive, every- 

factor should be done to preserve and maintain its universal acceptance and application. 

IV. CONCLUSION: 

THE WAY AHEAD 

Although various laws, conventions and protocols are being set as well as followed to reduce the damage that a 

war can cause, there is still a possibility of breach of the rules by many nations. For instance there is always a 

tiff between muslim humanitarian law and international humanitarian law. Now if the muslim nations calls for a 

war, their rules suggest that men may die but protect the nation while such laws are against the international 

humanitarian law. So if they argue that home law prevails over other laws, although a judgment maybe given 

but it will not be in the nature of preventive action but rather the damage is already done and this is solutionary. 

                                                             
6 Moreillon, J. (1987). Contemporary Challenges to Humanitarian Law. Journal of Peace Research, 24(3), 215-218. 
7 Meron, T. (2000). The Humanisation of Humanitarian Law. The American Journal of International Law, 94(2), 239-278. 
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Just like when, a few days back Pakistan jawans attacked the Indian army posted on borders, this would have 

been a potential war situation if Indian army hadn’t taken the cautions. Although there can be many laws that 

govern the aftermath of the armed conflict there are still no laws concerned with preventive measures are still 

not upto mark , far from updating. A little attention to new ventures of armed conflicts have to be looked upon 

in order to reduce the damages caused due the conflicts, both external and internal. 
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