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ABSTRACT 

Biopiracy is playing a crucial role in the maintenance of biodiversity as biopiracy is a 

complex issue which consensus in the international community. The growing expansion of 

technology was pushed by developed countries to protect their technological knowledge 

and culminated in the adoption of minimum standards for patent law in the WTO TRIP'S 

Agreement. Efforts of the much weaker developing nations to address negative effects if 

IPR'S on developing countries and their biodiversity have been much less effective. The 

growing concern for the disappearance has resulted in adopting various legal instruments 

such as Convention on Biological Diversity, TRIP'S, Nagoya protocol, WTO, and so, but a 

mandatory disclosure could be used to monitor compliance with the CBD and remedy 

biopiracy .In this article a legal perspective has been gone through for an effective remedy 

to biopiracy from database genetic resources, traditional knowledge and private 

agreements. 

Keywords: Biopiracy, Biodiversity, Intellectual Property, Biological Diversity Law, India 

and Biopiracy  

I. INTRODUCTION 

Just as internet has made a revolutionary change, similarly genetic sequencing is mind bending 

in its implications for bioscience. The increasing importance of knowledge explains why the 

intellectual property is much more of a concern than it was two decades ago. The WTO 

agreement on Trade related aspects of Intellectual property has created a globalized system of 

patentability. As a result of these changes their legal protection has created a widespread 

concern about bio diversity. And this particular concern has been expressed through campaigns 

against the ‘plunder of nature’2.  Biopiracy is the unauthorized or uncompensated use of 

                                                      
1 Research Scholar, Dr.B.R.Ambedkar College of Law, Andhra University, Visakhapatnam, Andhra Pradesh, 

India. 
2 May C., World Intellectual Property Organisation(WIPO) : Resurgence and Development Agenda, TAYLOR 

AND FRANCIS, 1-2, (2006). 
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biological resources and traditional knowledge adhering to other countries and their local and 

indigenous communities.  It is normally unjust when farmers from developing countries should 

pay for seeds that are developed from varieties that originally came from their territories. 

Neither does it feel appropriate the traditional knowledge of an indigenous community about 

the uses of a plant to develop a product and make profit out of it without that community 

receiving any compensation in return.3  It is important to understand the concept of what bio 

piracy is, throughout the ages, humans have been hunting and collecting plants, seeds and other 

natural elements.4 

The UN Convention on Biological Diversity declares that in accordance with principles of 

international law, states have the sovereign right over the resources with their national 

jurisdiction and the authority to determine access to those sources. Furthermore the convention 

obliges the contracting parties to share in a fair and equitable way the results and benefits 

arising from the research and development based upon genetic resources with the party 

providing these resources.5 

Up to the present day, genetic resources, traditional knowledge associated with these resources 

play a significant role in different sectors of industries like plant and animal breeding, bio 

control, food and beverage, horticulture, and industrial biotechnology. Biopiracy is a 

phenomenon that only recently starts getting international attention. There is no official 

definition of the concept. The term itself is new relatively, being used for the first time in the 

early 1990’s.6  Biopiracy refers to the appropriation of biological resources and / or associated 

traditional knowledge, without adequate authorization and benefit – sharing from other (usually 

developing) countries indigenous or local communities. This broad definition emphasizes the 

problem and its larger question of equity.7 

Bio prospecting or bio (diversity) prospecting is defined in oxford as “the search for plant and 

animal species from which medicinal drugs and other commercially valuable compounds can 

be obtained”. Genetic resources are an important source for drug development and new 

agricultural products, so the ‘bio pirates’ lose potential income as biodiversity disappears and 

it is disappearing at an alarming rate. It has even been suggested that, under certain 

                                                      
3 Jenna Woginrich,  Monsanto-the black stain on the biotech industry, THE GUARDIAN  (Thu 11 Aug 2011 

11.00 BST), (http://www.guardian.co.uk/commentis free/2011/aug/11/monsanto-biotech-industry-monoculture) 
4 Daniel F. Robinson, Confronting Biopiracy: Challenges, Cases and International Debates, REVIEW OF 

EUROPEAN COMMUNITY & INTERNATIONAL ENVIRONMENTAL LAW, 1-2, (2011). 
5 UN Contention on Biological Diversity, Art. 3, 15, and 19, 1992 (Rio de Janeiro). 
6 Ibid 
7 Kim T.J., Expanding the Arsenal Against Biopiracy: Application of the concession Agreement Framework to 

Prevent Misappropriation of Biodiversity, 14 SMU SCIENCE AND TECHNOLOGY LAW REVIEW,  79, 

(2010-2010). 
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circumstances, “the bio prospecting allure of certain genetic resources could be large enough 

to support market based conservation of biodiversity”. Therefore indigenous communities 

would be much more effective in their fight against the destruction of their territory and 

resources with the bio pirates on their side.8 

II. CONCEPT OF BIOPIRACY 

Biopiracy and bio prospecting seem to be the two sides of the same coin as unfair and negative 

the practice of biopiracy may sound, critics are right to say that bio prospecting is of essential 

importance to some sectors of industry, not in the least to the agricultural and the 

pharmaceutical industry. It needs to be noted that bio prospecting has made important 

contributions to science. For example, elements of rosy periwinkle has produced anti-cancer 

and medication research into indigenous peoples knowledge of biological resources and their 

use is since a long recognized drug discovery strategy. Globalization and biotechnology have 

led to the identification and development of drugs in every potential environment.9 Biopiracy 

is mainly a problem of lesser developed countries. They are often rich in biodiversity and 

genetic resources, and have a lack of technology. In what are now developed countries, many 

plant varieties were destroyed during the ice age due glaciations, therefore countries with a 

tropical climate have the biggest biological diversity.10  Developed countries house the 

companies that have the knowledge and capital needed for technological advancement. These 

companies then go the biologically rich developing countries for a prosecution of useful 

elements. The TRIPS Agreement that is supposed to provide protection of intellectual property 

is the legal basis which makes biopiracy possible. The companies that face biopiracy are mainly 

pharmaceutical and agricultural companies. Modern agriculture depends on plant breeding to 

improve the quality of plants. When a company develops a new plant variety, it takes a patent 

on it, and sells the seeds to the farmers. However the seed developed by a hybrid plant is not 

suitable for planting. However, most companies protect this knowledge as a trade secret. 

Having to buy seed from a company year after year often means a swift economical death for 

little local farmers.11  

Companies are not only responsible, national governments are to be blamed too. The 

                                                      
8 Heald P. J., The Rhetoric of Biopiracy, 11 CARDOZO JOURNAL OF INTERNATIONAL AND 

COMPARATIVE LAW, 530-534, (2003-2004). 
9 Tejera V, Tripping over property Rights: Is it possible to reconcile the Convention on biological on Biodiversity 

with Article 27 of the TRIPS Agreement?, 33 NEW ENGLAND LAW REVIEW, 971, (1999). 
10 Bordwin H.J., The Legal and Political Implications of the International Undertaking on plant Genetic 

Resources, 12(4) ECOLOGY LAW QUARTERLY, 1054-1058, (1985). 
11 Woods M., Food for Thought: The Biopiracy of Jasmine and Basmati Rice, 13 ALBANY LAW JOURNAL OF 

SCIENCE AND TECHNOLOGY, 136, (2002). 
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indigenous communities have not always been protected by their own governments. In 

developing countries, the lifestyle of a lot of ingenious or local communities is dependent on 

their biological environment. Therefore an effective biodiversity management is essential for 

their livelihood. The economic pressures of the 1990’s forced the developing countries to ‘sell’ 

and their resources.12  For a thorough understanding of the controversy surrounding biopiracy, 

it is essential to take a closer look at the historical evolutions leading to the emergence of the 

problem. In order to understand the biopiracy discourse, two historical developments are 

important. Firstly, the current intellectual property is a system of the globalization of Euro-

American intellectual property regimes, particularly through the World Trade 

Organization’s(WTO) Agreement on Trade related Aspects of Intellectual property . Secondly, 

through the Convention on Biological Diversity, biological diversity has been recognized as a 

category of resources and biological resources have become a commodity.13 Until the 1930’s 

patent protection did not extend to biological life forms. Plant varieties were not considered 

inventions and were subsequently excluded from intellectual property protection. Again the 

1970 plant variety act provides intellectual property protection for varieties that are new, 

distinct, uniform and stable.14  The 11-country mega regional trade agreement Trans Pacific 

Partnership too has recognised patents that are wrongly granted on existing traditional 

knowledge though it doesn’t talk of mandatory disclosures.15   

III. LEGAL FRAMEWORK 

To understand the phenomenon of biopiracy and its origin it is necessary to examine the 

essence of the problem which is the patent. Most specifically it also looks into the patentability 

of biological resources and traditional knowledge. As important to determine what exactly is 

patentable before finding legal mechanisms of protection. The customary legal systems of 

indigenous communities are incompatible with the Western intellectual property regime. Clash 

of these two incompatible legal frameworks lies at the heart of biopiracy. It is the origin of the 

problematic inequality in benefit distribution and ownership of patents derived from genetic 

resources or traditional knowledge. Their incompatibility makes it difficult to find a suitable 

compromise. The intellectual property regime allows ‘Bio pirates’ to monopolize genetic 

                                                      
12 Liang B. A., Global Governance: Promoting Biodiversity and Protecting Indigenous Communities against 

Biopiracy, 17(3) JOURNAL OF COMMERCIAL BIOTECHNOLOGY, 249, (2011). 
13 Hamilton, C., Biodiversity, biopiracy and benefits: Biodiversity, Biopiracy and benefits: What Allegations of 

Biopiracy tell us about intellectual property, 6 (3) DEVELOPING WORLD BIOETHICS, 160, (2006). 
14 Aoki K., Food Forethought: Intergenerational Equity and Global Food Supply? Past, Present and Future, 

WISCONSIN LAW REVIEW, 425, (2011). 
15 Kirtika Suneja, India to organise meet on biopiracy in Geneva, THE ECONOMIC TIMES, (May 29, 2018, 

04.58 PM IST),  https://economictimes.indiatimes.com/news/politics-and-nation/india-to-organise-meet-on-

biopiracy-in-geneva/articleshow/64360161.cms?from=mdr 
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resources without sharing the benefits with the local community. To address the injustice of 

biopiracy, the rights of indigenous communities need to be effectively recognized.16 Many 

scholars agree that novelty, inventive step and industrial applicability are common international 

standards on patentability, but in reality there is little consensus among the different national 

approaches. This substantive amount of national integration is why biopiracy is not such an 

easy issue to resolve. Not only clash between developed and developing countries, regulation 

is subject to domestic politics and interests.17 

IV. WORLD INTELLECTUAL PROPERTY ORGANIZATION (WIPO) 

One of the specialized agencies of the UN, as their site states it is their mission to promote 

innovation and creative for the economic social and cultural development of all countries, 

through a balanced and effective international intellectual property system”. The WIPO 

presents itself as a merely technical agency, but in reality its agenda is highly politicized. Due 

to its external perspective of technical agencies the importance of the organization is often 

under estimated.18 

Under the auspices of the WIPO, the patent Cooperation Treaty was concluded in 1970. 

Nowadays the treaty has 146 members including all the highly influential industrialized 

countries. The most notably absent countries include Saudi Arabia, Argentina and Iran. The 

Patent Cooperation Treaty (PCT) has created an international patent application system with 

uniform formal requirements. Although the application procedure is internationally 

harmonized under this treaty, this doesn’t result in international patent. The international patent 

application merely offers a preliminary examination by one of the international authorities, 

which issues a non-binding opinion on whether the invention appears to meet the patentability 

criteria. Article 33 of PCT stipulates that an invention has “to be novel, to involve an inventive 

step and to be industrially applicable.” Moreover, paragraph 5 of Article 33 and 27 clarify that 

contracting are free to apply additional or different criteria for obtaining a national patent.19 In 

2000 the harmonization process driven by the WIPO was taken a step forth with the adoption 

of the Patent Law Treaty. This treaty aims to harmonize the formal aspects of national and legal 

                                                      
16 Kim T.J., Expanding the Arsenal against Biopiracy: Application of the concession Agreement Framework to 

Prevent Misappropriation of Biodiversity, 14 SMU SCIENCE AND TECHNOLOGY LAW REVIEW, 80-82 , 

(2010-2011). 
17 Gubarev M.V., Misappropriation and Patenting of Traditional Ethno Botanical Knowledge and Genetic 

Resources, 8 JOURNAL OF FOOD LAW AND POLICY, 73-74, (2012). 
18 May C., World Intellectual Property Organisation(WIPO) : Resurgence and Development Agenda, TAYLOR 

AND FRANCIS, 3, (2006). 
19 Patent Cooperation Treaty,  Art. 27 and 33, WORLD INTELLECTUAL PROPERTY ORGANISATION, 

(2002). 
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patent procedures to make them more users friendly.20 Logically, the next step in 

internationally harmonizing would be going beyond formalities. In 2001 WIPO’S standing 

committee on the law of patents discussed a first draft of the substantive Patent Law Treaty. In 

2004 the United States, Japan and the EPO filed a joint proposal to make the definition of prior 

art, grace period and novelty and inventive step a priority discussion point. During informal 

consultations the subject sufficiency of disclosure and genetic resources has been put forward 

as priority issues as well.21 India revived discussions on biopiracy at the WTO last year in 

March and proposed a work programme for a legally binding outcome on the linkage before 

2019 at the ministerial conference in Buenos Aires.22   

V. TRIPS AGREEMENT 

The goal of TRIPS Agreement is to reduce barriers to international trade and to promote 

effective and adequate protection of intellectual property rights. Article 7 gives that, the 

protection and enforcement of intellectual property rights should contribute to the promotion 

of technological innovation and to the transfer and dissemination of technology, to the mutual 

advantage of producers and users of technological knowledge and in a manner conductive to 

social and economic welfare, and to a balance of rights and obligations”23. 

The article that is most important to the issue of bio piracy is article 27 concerning patentable 

subject matters. Article 27 has generated the greatest controversy between developed and 

developing countries. This article has proved controversial because it contains a limited 

obligation to grant intellectual property protection of life forms.24 The TRIPS Agreement 

doesn’t provide a definition of an effective sui generis system. The flexibility of the sui generis 

option could be used to create a protection system that limits the possibility of biopiracy.25 

Paragraph 2 and 3 compromise three to the general rule to the patentability, Firstly an exception 

can be made when necessary to protect public order or morality, including protecting human, 

animal or plant life or health. The interpretation of the concept ‘Order Public’ and ‘Morality’ 

                                                      
20 Hefler L.R., Regime shifting : The Trips Agreement and New Dynamics of International Intellectual Property 

Law making “, 29(1) THE YALE JOURNAL OF INTERNATIONAL LAW, 69 – 70, (2004). 
21 Draft Substantive Patent Law Treaty, WORLD INTELLECTUAL PROPERTY ORGANIZATION, (2006), 

http://www.wipo.int/patent-law/en/harmonization.htm. 
22 Kirtika Suneja, India to organise meet on biopiracy in Geneva, THE ECONOMIC TIMES, (May 29, 2018, 

04.58 PM IST),  https://economictimes.indiatimes.com/news/politics-and-nation/india-to-organise-meet-on-

biopiracy-in-geneva/articleshow/64360161.cms?from=mdr 
23 Marrakech Agreement, Agreement on Trade – Related Aspects of Intellectual Property Rights, Preamble and 

Art. 7, Annex 1c, WORLD TRADE ORGANIZATION, (1994). 
24 Hefler L.R., Regime shifting : The Trips Agreement and New Dynamics of International Intellectual Property 

Law making, 29(1) THE YALE JOURNAL OF INTERNATIONAL LAW, 63, (2004).  
25 Daniel F. Robinson, Confronting Biopiracy: Challenges, Cases and International Debates, Abingdon: EARTH 

SCAN, 29-30, (2010). 
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can vary significantly, resulting in very different national outcomes.26 Though the third 

exception is not subjected to the study, but the third exception is highly relevant to biopiracy. 

Why because Article 27(b) allows an exception from patentability for plants and animals and 

the biological processes for their production. At first glance this seems to be giving developing 

countries some leeway. However, paragraph 3 states that microorganisms, non-biological and 

micro biological processes and plants can’t be excluded from patentability. Any country 

excluding plant varieties from patent protection is obliged to provide an effective sui generis 

system of protection. In the end, WTO members are obliged to create patent protection for 

microorganisms, for non-biological processes for the production of plants and animals and 

patent and /or sui generis protection for plant varieties.27 However, the US, Japan and Korea 

have been opposing this linking of the TRIPS agreement with the Convention on Biodiversity. 

Despite the Doha Ministerial Declaration in 2001 which asked the TRIPS Council to examine 

the relationship between the two for the protection of traditional knowledge and folklore. 

TRIPS CBD Linkage is crucial for India and other developing countries because it seeks to 

address biopiracy. It has been a long-standing demand that patents should not be granted for 

existing traditional knowledge and associated genetic resources. Further, it has been argued 

that where traditional knowledge forms a basis for further scientific developments that are 

sought to be patented, there should be a mechanism to ensure disclosure of information. 

VI. EU DIRECTIVES 

The EU legislation concerning patentability of biological material is an almost literal copy of 

article 27 TRIPS with its   possible exceptions implemented. Proposal to include a provision 

on prior informed consent and a disclosure of origin requirement were not successful. Although 

these two issues did not make it into the  legal provisions of the directive, they were both 

included in as formal statements in the preliminary considerations of the directive, such like 

“Article 26 gives that , whereas if an invention is based on biological material of human origin 

or if it uses such material, where a patent application is filed, the person from whose body the 

material is taken must have had an opportunity of expressing free and informed consent thereto, 

in accordance with national law. Article 27, says that, whereas if an invention is based on 

biological material of plant or animal origin or if it uses such material, the patent application 

should, where appropriate, include information on the geographical origin of such material if 

known: whereas this is without prejudice to the processing of patent application or the validity 

                                                      
26 Gubarev M.V., Misappropriation and Patenting of Traditional Ethno Botanical Knowledge and Genetic 

Resources, 8 JOURNAL OF FOOD LAW AND POLICY, 74-75, (2012). 
27 Declaration on TRIPS Agreement and Public Health, World Trade Organization, (2001). 
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of rights arising from granted patents. Though these recitals are not binding, but reflect 

biopiracy.28 

VII. INDIAN PERSPECTIVE 

India has made considerable progress in a short period of time when it comes to the protection 

of its biodiversity and traditional knowledge though facing challenges against biopiracy. As a 

member of the Convention on Biological Diversity (CBD), India identified the following as 

some of its main goals in its National Policy and Macro level Action Strategy on Biodiversity 

(1999): securing the participation of State Governments, local communities and people, NGOs, 

industry and other interested parties; realizing the value of biodiversity through research and 

development; and ensuring that India gets the benefits as being the country of origin of 

biological resources, and that its indigenous communities and people get the benefits as being 

the conservers of biodiversity, creators and holders of traditional knowledge systems, 

innovations, and practices. In 2002, India enacted the Biological Diversity Act of 2002 (Act). 

Per the Article 15 provision of the CBD, the Act regulates access to biological resources and 

associated traditional knowledge to ensure equitable sharing of benefits arising out of their use. 

The Act mandated the implementation of its provisions through the National Biodiversity 

Authority (NBA), an autonomous body advising the Central Government of India on 

conservation matters, sustainable use of biological resources, and fair and equitable sharing of 

benefits arising out of the use of such resources. Analogously, State Biodiversity Boards 

(SBBs) advise State Governments on the same issues, but subject to guidelines issued by the 

Central Government.  At the local level, there are Biodiversity Management Committees 

(BMCs) that promote conservation, sustainable use, and documentation of biodiversity. In 

December 2012, the First National Biodiversity Congress 2012 (Congress) was held in Kerala, 

India. It was organized by the Ministry of Environment and Forest, the NBA, and SBBs to 

address several biodiversity issues, including the management of traditional knowledge and 

access and benefit sharing of genetic resources. Both, the site for the NBA and the Congress 

are good resources for current biodiversity laws and news, and also for providing links to other 

informative sites. 

India passed the Plant Varieties Protection and Farmers’ Rights Act (PVPFR) 2001, followed 

by the PVPFR Rules 2003. These two pieces of legislation ensure the protection of plant 

breeders’ rights over new varieties they develop and give farmers the entitlement to register 

                                                      
28 CURCI J., KNOWLEDGE IN INTERNATIONAL LAW OF PROTECTION OF BIODIVERSITY AND 

TRADITIONAL INTELLECTUAL PROPERTY 145, ( 2nd ed. Cambridge University Press 2010). 
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new varieties and also to save, breed, use, exchange, share or sell the plant varieties that farmers 

have developed, improved and maintained over many generations. India also ratified the Patent 

Second Amendment Act 2002 and Patent Third Amendment Act 2005, amending its Patents 

Act 1970. These amendments prohibit the granting of patents for plants, animals, and 

traditional knowledge. Furthermore, India’s patent laws now require “mandatory disclosure of 

source and geographical origin of the biological material in the specification when used in an 

invention”29. Should a party fail to disclose this information, or participate in wrongful-

disclosure, then the amendments permit opposition to, or revocation of, the patent.30 Recently 

India co-organized an international brain storming session in Geneva on the rampant practice 

of commercial exploitation of natural products by obtaining patents without fairly 

compensating the communities from which they originate. India has teamed up with Geneva-

based inter-governmental organisation South Centre to organise the session in an effort to 

protect global traditional knowledge from reckless patenting by corporates and biopiracy, and 

to strengthen global trade norm.31 Zo Indigenous Forum, a human rights-based indigenous 

people’s organization in Mizoram, will participate in the session, along with native 

communities from Brazil, Australia, New Zealand, China, Namibia, Peru and the United States. 

The aim is to build momentum on the issue of genetic resources and folklore and strengthen 

global laws for their protection from misappropriation. Emphasizing that this is an effort in the 

interest of all developing countries, the official said that such like-minded members of the 

World Trade Organization (WTO) have sought mandatory disclosure of source or origin of 

biological resources and evidence of prior informed consent and benefit sharing from patent 

applicants to avoid exploitation. India has teamed up with Geneva based inter –governmental 

organisation south centre to organise the session in an effort to protect global traditional 

knowledge from reckless patenting by corporates and biopiracy and also to strengthen global 

trade norms.32  

                                                      
29 Richa Yadav, Interface Between Intellectual Property Rights - Competition Law and Traditional Knowledge, 

WWW.RESEARCHGATE.NET,  
30 Francisco A. Laguna & Priya Lamba, India – Efforts Taken to Protect Against the Bio-Piracy, TRANSLEGAL 

ONE WORLD ONE FORM, (March 8, 2013 12.00 PM IST), 

 https://translegalllc.wordpress.com/2013/03/08/india-efforts-taken-to-protect-against-the-bio-piracy 
31 Dipan Adhikari, Biotechnology, Gene patenting, vis-a-vis Bio-piracy of indigenous germplasm: Unveiling the 

Pandora’s Box, ACADEMIA.EDU, 5-8, 

https://www.academia.edu/15269970/Biotechnology_Gene_patenting_vis-a-vis_Bio-

piracy_of_indigenous_germplasm_Unveiling_the_Pandora_s_Box 
32 Kirtika Suneja, India to organise meet on biopiracy in Geneva, THE ECONOMIC TIMES, (May 29, 2018, 

04.58 PM IST),  https://economictimes.indiatimes.com/news/politics-and-nation/india-to-organise-meet-on-

biopiracy-in-geneva/articleshow/64360161.cms?from=mdr 
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VIII. CONCLUSION 

Biopiracy is a complex issue and that consensus in the international community is still far away. 

Currently, the legal instruments protecting the holders of genetic resources and traditional 

knowledge are not sufficiently implemented and as a consequence have little effect. That is 

why biopiracy continues to happen. Although a mandatory disclosure requirement is indeed a 

very good approach to monitor compliance and remedy biopiracy, not just any disclosure 

requirement will do that. It is essential to study the possible implications for research and 

development and also to develop a regulation that would not impede science or only in the 

most limited form possible. 

***** 


