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ABSTRACT 

Marriage is a social institution which is always guided by religion. India is a land where 

there is unity without homogeneity and diversity without disintegration. The Constitution 

of India protects freedom of religious belief of the citizens. This protection is not 

unregulated. If any religious practice is not an essential and integral part of the religion, 

then judiciary can securitize whether it is violating any fundamental rights. This paper tries 

to analyse the nature of practice of polygamy by Muslim Community and tries to analyse 

whether such practice can be protected under the ambit of essential religious practice. The 

paper attempts to state international conventions on women rights which addresses the 

issue of polygamy. 

  

I. INTRODUCTION 

Children India is land where there is unity without homogeneity and diversity without 

disintegration. Restrictions on Religious practices are always imposed by liberal democracies.  

States with liberal views advocates that public policies should be free from ideological 

differences by limiting religion.  

Family and marriage are considered to be the oldest and the most basic and fundamental 

institutions in the sub-systems of the society. Marriage is a social institution which is always 

guided by religion. Marriage is a sacred bond between male and female and is an indissoluble 

institution. Different religious has conceived different ideologies about the character of the 

marriage. Various practices related to marriage are practiced in the various religions. Threshold 

of freedom to perform religious practice is one of questionable issues. This paper analyses the 

constitutionality of religious freedom with respect to polygamy. 

                                                      
1 Assistant Professor, School of Law, ICFAI University, Tripura. 
2 Assistant Professor, Faculty of Law. Marwadi University, Gujarat. 
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II. POLYGAMY 

(A) Definition:  

Polygamy is the practice of having multiple spouse at a time. Polygamy has been a prominent 

feature in most communities worldwide. It is deeply rooted in the early lifestyles of our 

ancestors. Over the years, polygamy has become the subject of numerous books, journal 

articles, heated debates, discussion papers, a theme for women activist groups, web pages, and 

even cable television shows. Consequently, many contrasting policies in different communities 

have been adopted in relation to polygamy. 

Polygamy is one of the main topics in various communities. It is only through cultural practices, 

beliefs, and choices of individuals that people decide to remain committed to polygamy. 

Polygamy is rampant all over the world. Seventy percent of the communities known to 

anthropologists allow men to marry more than one wife. Each type of marriage has 

consequences that some individuals can modify.  

(B) Interplay between religious freedom and fundamental rights 

The preamble of Indian constitution guarantees liberty of belief, faith worship to the citizen of 

India.  Article 25 of the constitution carries out the mandate of the preamble of the constitution 

and provides - "freedom of conscience free profession, practice and propagation of religion”. 

Religious rights viz. faith, belief and worship rights are basic human rights as apart from 

biological needs and intellectual needs, human beings have psychological needs.  

Article 25 of Indian Constitution assures individual right to religion, but Article 26 guarantees 

religious rights to the religious denominations to manage the religious matters. Both these 

articles protect matters of religious doctrine or belief as well as acts done in pursuance of 

religion rituals, Observances, ceremonies and modes of worship.3 These articles symbolize the 

postulates of religious tolerance and also emphasise the secular nature of Indian polity which 

the Apex Court4 considered to be the very basic structure of the Constitution5 and also our 

founding fathers envisaged while framing the Constitution. 

To What Extent State Can Restrict Practice Allowed In A Personal Law 

Art. 25 guarantees protection to personal laws but every aspect of religion has been safeguarded 

by Art. 25 and 26. The provisions of law relating to public order, morality and health would 

                                                      
3 Article 25 of  Indian Constitution, LAW JUGAAD,(Apr. 10, 2020),  https://www.lawjugaad.com/article-25-of-

indian-constitution-explanation-notes/ 
4 S. R. Bommai v. Union of India AIR 1977 SC 1361 
5 https://www.lawjugaad.com/article-25-of-indian-constitution-explanation-notes/ 
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have to be complied with.6 Article 25 explores into the freedom of profession of religion, that 

implies the right of the believer to state his creed in public and freedom to practice means his 

right to give it expression in the form of private or public worship.7 Under the mandate of 

Constitution, every person has a fundamental right not merely to entertain the religious belief 

of his choice but also to exhibit his beliefs and ideas in a manner which does not encroach upon 

the same right of another individual.8 The protection under Article 25 is with respect to 

religious practice which forms an essential and inevitable part of the religion.9 There are certain 

practices which are though religious, are just superstitions.10 Constitutional protection is with 

respect to religious practice which forms an essential and integral part of the religion.11 All 

secular activities which may be associated with religion but do not relate or constitute an 

essential part are amenable to State regulations.12 A practice may be a religious practice but 

not an essential practice of that religion. Non- essential religious practice is not protected by 

Art.25.13  

In the Commissioner of Police &Ors v. Acharya Jagdishwaranand14,  it was held that, the 

Courts have the power to determine whether a particular right or observance is regarded as 

essential by the tenets of a particular religion. What constitutes an essential part of a religion 

has to be decided by the Court with reference to the doctrine of a particular religion. This 

explicitly shows that the ‘Test of Essential Religious Practice’ must be satisfied to seek 

protection under Art. 25.  

Test of Essential Religious Practice  

Essential religious practice cannot run counter to public order, morality or health. The same 

was held in State of Bombay v. Narasu Appa Mali15  where it stated that a sharp distinction 

must be drawn between religious faith, belief and religious practices since the State only 

                                                      
6 T.M.A. Pai Foundation v. State of Karnataka, AIR 2003 SC 355: (2002) 8 SCC 481: JT 2000 (9) SC 1; Gulam 

Abbas v. State of Uttar Pradesh, AIR 1983 SC 1268: (1984) 1 SCC 81; Acharya Jagadishwarananda Avadhuta 

v. Commissioner of Police, AIR 1984 SC 51: (1983) 4 SCC 522: (1984) 1 SCR 447; Commissioner of Police v. 

Acharya Jagadhiswarananda Avadhuta, AIR 2004 SC 2984: 2004 AIR SCW 1887: (2004) 12 SCC 770; Forum, 

Prevention of Environment and Sound Pollution v. Union of India, AIR 2005 SC 3136: (2005) 5 SCC 733: JT 

2005 (6) SC 210; Mohd. Hanif Qureshi v. State of Bihar, AIR 1958 SC 731: (1959) 1 SCR 629; State of West 

Bengal v. Ashutosh Lahiri, AIR 1995 SC 464: 1994 (4) SCALE 979: (1995) 1 SCC 189; Church of God v. 

K.K.R. Majestic Colony Welfare Association, (2002) 6 SCC 318: 2002 (5) SCALE 337. 
7 John Vallamattom v. Union of India, AIR 2003 SC 2902: 2003 (5) SCALE 384: (2003) 6 SCC 611. 
8 Lily Thomas v. Union of India, AIR 2000 SC 1650: (2000) 6 SCC 224. 
9 Nikhil Soni v. State of Rajasthan, 2015 Cri LJ 4951 
10 Durgah Committee, Ajmer v. Syed Hussain Ali, AIR 1961 SC 1402 
11 Shri A.S. Narayana Deekshitulu v. State of A. P , 1996 AIR 1765. 
12 Sri AdiVishveshwara of Kashi Vishwanath Temple, Varanasi v. State of U.P and ors., (1997) 4 SCC 606 
13 M. Ismail Faruqui (Dr) v. Union of India, AIR 1995 SC 605 
14 Commissioner of police &ors. v. Acharya Jagdishwaranda, (2004) 12 SCC 770. 
15 State of Bombay v.NarasuAppa Mali, AIR 1952 Bom 84 
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protects faith and belief while practices that run counter to public order, morality, health or a 

policy of social welfare must be done away with for the good of the people.  

The Supreme Court has also taken the view that practices permitted by a religion do not become 

a religious practice merely because it is permitted16. Distinction between religion and religious 

practices is defined in many cases. In State of Bombay v. Narasu Appa Mali,17 Supreme Court 

observed that state should protect faith and belief which is not ‘run counter to public order, 

morality or health or a policy of social welfare upon which the State has embarked...”18 

Right to religion is subject to certain reasonable restrictions, therefore not absolute. It can be 

curtailed, if it is found to be violative of other fundamental rights.19 Certain practices are 

protected but only to the extent the practice is an essential or integral part of the religion or is 

secular in nature20. Whether a practice constitutes essential part of the religion, it would be 

determined by the test conducted by Court on the basis of evidence adduced before it as to the 

conscience of the community and the tenets of its religion. The test is to find out whether the 

nature of the religion will be changed with the dilution of that practice.21 The test will also 

determine whether taking away such practice changes the fundamental characteristics of the 

religion. If any practice fails to be an essential practice and against the public interest then it 

can be taken away for the attainment of larger 22public interest.23  

In the case of The Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra 

Thirtha Swamiar of Sri Shirur Mutt24, Supreme Court observed that,  

“what constitutes the essential part of a religion is primarily to be ascertained with reference 

to the doctrines of that religion itself. If the tenets of any religious sect of the Hindus prescribe 

that offerings of food should be given to the idol at particular hours of the day, that periodical 

ceremonies should be performed in a certain way at certain periods of the year or that there 

                                                      
16 Khursheed Ahmad Khan v. State of Uttar Pradesh and Others, (2015) 8 SCC 439 
17 State of Bombay v. Narasu Appa Mali AIR p. 86, para 5, 
18 State of Bombay v. Narasu Appa Mali AIR  
19 A.S. Narayana Deekshitulu v. State of Andhra Pradesh, AIR 1996 SC 1765: (1996) 9 SCC 
20 Commissioner, Hindu Religious Endowments v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt, AIR 

1954 SC 2822: (1954) SCR 1005; S.P. Mittal v. Union of India, AIR 1983 SC 1: (1983) 1 SCR 729 
21 Commissioner of Police v. Acharya Jagadeshwarananda, 2004 (3) SCALE 146. 
22 Gulam Abbas v. State of Uttar Pradesh, AIR 1983 SC 1268; Abdul Jalil v. State of Uttar Pradesh, AIR 1984 

SC 882; M.H. Qureshi v. State of Bihar, AIR 1958 SC 731; K. Mohandas v. State of Kerala, AIR 2007 Ker. 

289; Fathema Hussain Sayed v. Bharat Education Society, AIR 2003 Bom 75. 
23 Gulam Abbas v. State of Uttar Pradesh, AIR 1983 SC 1268; Abdul Jalil v. State of Uttar Pradesh, AIR 1984 

SC 882; M.H. Qureshi v. State of Bihar, AIR 1958 SC 731; K. Mohandas v. State of Kerala, AIR 2007 Ker. 

289; Fathema Hussain Sayed v. Bharat Education Society, AIR 2003 Bom 75. 
24 Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt 1954 SCR 

1005 
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should be daily recital of sacred texts or ablations to the sacred fire, all these would be 

regarded as parts of religion.”25  

Justice Mukherjea also observed that,  

“a religious denomination. or organization enjoys complete autonomy in the matter of deciding 

as to what rites and ceremonies are essential according to the tenets of the religion they hold 

and no outside authority has any jurisdiction to interfere with their decision in such matters.” 

Therefore, according to the Supreme Court of India,  

“rituals and observances, ceremonies and modes of worship are regarded as integral parts of 

religion” and religious denominations behaviors must be considered in order to ascertain the 

essential practices of their own religion, which are protected by the State until they do not 

infringe the limits provided by articles 25 and 26 of the Constitution26.27  

Commissioner of Police vs Acharya J. Avadhuta28, the Supreme Court stated that the essential 

part of a religion is composed by the core belief and by those practices fundamental to follow 

the belief.29 The protection of Art. 26 of the Constitution can extend only to such religious 

practices as were essential and integral parts of the religion and to no others. 

Can polygamy be called as essential part of Islamic religion? 

Indian courts have time and again ruled many practices as not essential and integral part of the 

religion. On the basis of this in the recent Sabarimala Temple entry case, Surpeme Court 

declared the practice to be non-essential as it is violation of the tights of the women. In many 

judicial pronouncements court have decided whether a practice can be called as an essential 

practice or not. In the case of Sri Venkatramana Devaru,30 Court had to decide whether the 

exclusion of the untouchables, from entering in a Hindu temple may be an essential part of 

Hinduism. Most evidently, the case sourced from caste diversity in Hinduism and Court relied 

on Upanishads for determination of the essential practice of the religion.  

                                                      
25 Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt 1954 SCR 

1005 
26 C. Mudaliar, The Secular State and Religious Institutions in India: A Study of the Administration of Hindu 

Public Religious Trusts in Madras, SCHRIFTENREIHE DES SUDASIEN-INSTITUTS DER UNIVERSITAT 

HEIDELBERG, STEINER VERLAG, STUTTGART, 1974. 
27 Valentina Rita Scotti, The “Essential Practice of Religion” Doctrine in India and its application in Pakistan 

and Malaysia, STATO, CHIESE E PLURALISMO CONFESSIONALE, 8 February 2016 
28 Commissioner of Police vs Acharya J. Avadhuta (case n. 6230 of 1990, decided by the Supreme Court on 11 

March 2004). 
29Valentina Rita Scotti, The “Essential Practice of Religion” Doctrine in India and its application in Pakistan 

and Malaysia, STATO, CHIESE E PLURALISMO CONFESSIONALE, 8 February 2016 
30 Sri Venkataramana Devaru v. State of Mysore, 1958 SCR 895 
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In another case of Sardar Syedna31, the question was whether whether excommunication can 

be considered an essential practice for the Shia sect Dawoodi Bohra. The Court not only relied 

on the Quranic provisions but also went into principles of Universal Declaration. Court 

observed that this kind of practice is contrary to both and also “out of date in modern times”.32 

The Supreme Court of India gave preference to interpretations of Quran to determine whether 

a practice can be called as a essential Practices.  

Interpretation of Quran with respect to polygamy: 

According to Modernist scholars and commentators, The Quran allows polygamy up to four 

wives but upon the condition of justice to orphans as is clear from Verse 4:333. This flows, 

according to jurists34, from verse 1 and 2 of Surat-al-Nisa.35  And it says that, if a person is 

afraid that he cannot do justice to co-wives, then he must have only one wife. Furthermore, it 

says: You will not be able to be equitable between your wives, be you ever so eager (4: 129) 

Traditional interpreters hold that, if God actually knows that no one can be just, would it not 

be natural simply to enjoin monogamy.36 Discussing this point Fazlur Rahman says: 

“They (traditional 'Uluma) therefore took the permission clause to be absolute and construed 

the condition of justice to be a matter for the private judgement of every individual husband, 

whether or not he could do, or was doing, justice among his wives, Muslim modernists, on the 

other hand, wanting to restrict or. abolish polygamy, gave legal import to the riders (that is, 

justice to wives, and connection of the verse with the historical situation) and dismissed the 

permission clause as being without primary import.”37  

Tahir Mahmood, another advocate of the modernist view, emphasizing the principle of 

interpretation says: “One of the admitted rules of interpretation of text is that when an original 

proposition is qualified by an independent statement, the original rule will not be regarded as 

a general law. This rule, if applied to the aforesaid verses, will necessarily relegate the 

permission of polygamy to the realm of exceptions to general rules of law. The second sentence 

                                                      
31 Sardar Syedna Taher Saifuddin Saheb vs. State of Bombay(1962 SCR Supl. (2) 496). 
32 Valentina Rita Scotti, The “Essential Practice of Religion” Doctrine in India and its application in Pakistan 

and Malaysia, STATO, CHIESE E PLURALISMO CONFESSIONALE, 8 February 2016. 
33 And if you fear that you will not act justly towards orphans, then only one, or what your right hands own; it is 

likelier you will not be partial. (4:3). 
34 ALI MUHAMMAD, THE HOLY QUR 'AN: COMMENTARY 187 (1973). 
35 “0 Mankind few your Lord, who created you of a single soul, and front it created its mate, and from the pair of 

them scattered abroad many men and women; and fear God by whom you demand one of another, and the wombs; 

surely God ever watches over you. Give the orphans their property and do not exchange the corrupt for the good; 

and devour not their property with your property; sureIy that is a great crime (4: 1-2)”. 
36 Abdul Majid, The Position of Women in Islam, Isl. Rev. 23 253 (1935). Tahir Mahmud, Dissuasive and 

Percepts in Islamic Family Law of Marriage, Aligarh Law Journal 2 123 (1965). 
37 Fazlur Rahman, A Survey of Modernization of Muslim Family Laws, IJMES, pp. 451-465. 
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of the verse "then only one" expressly advises people to confine themselves to one wife drily. 

Thus, monogamy must be considered to be the general rule of the Qur'anic law of marriage.”38  

Chiragh Ali, argues that in the Verse 4:3, polygamy was limited by the restriction to four wives 

at a time, but when situations improved, he (the Prophet) announced the ultimate rule which 

amounted to a complete prohibition of the practice. He gave emphasis of the verse 4:129, which 

said: certainly you have it not in your power to treat your wives with equal justice even though 

you would fain to do so.39 Discussing the same verses (4:3, 4:129), another scholar, Mumtaz 

Ali, argues that the Quran has emphatically, by describing the inability of man to do justice, 

forbidden polygamy.40 

Quran allows polygamy but subject to very strict restrictions-  

“marry of the women, who seem good to you, two or three or four, if you fear that you cannot 

do justice (i.e. treat equally) to so many, then only (one), or (a captive) that your right hands 

possess that will be more suitable, to prevent you from doing injustice.”41 

Giving equal treatment to two or more wives does not mean only providing them equal food 

and clothing’s but it also mean guaranteeing them equal love and affection. But since it is 

humanly impossible to give equal love and affection to all the wives without showing favour 

towards one or prejudice to another.42 This was very well apprehended and the Quran lays 

down in subsequent Ayat that: “you will not be able to deal equally with your wives however 

much you wish to do so”.43  

On the basis of these two verses of Quran sometimes the progressive Muslims plead that since 

the fulfillment of the Quranic condition is not possible, Monogamy should be the rule of law.44 

Thus it is evident that though a plain reading of the Holy Quran might suggest that Quran 

permits polygamy but when all the verses of Quran are read in conjunction then it can be 

understood that Quran is in the favour of Monogamy. There is a strict monogamy among the 

Motzilla Muslims. 

 

                                                      
38 Tahir Mahmud, Dissuasive and Percepts in Islamic Family Law of Marriage, Aligarh Law Journal 2 123 

(1965). 
39 Chiragh Ali, The Proposed Political, Legal, and Social Reforms in the Ottoman Empire and other 

Mohammadan States, Bombay: Education Society 128 (1883). 
40 ALI MUMTAZ, HUQUQ-E-NISWAN, 22-29 (1898) 
41 Quran.Sura IV.Ayat 3. 
42 SINHA R. K. MUSLIM LAW 39 (6th ed. 2012) 
43 Quran, sura IV, Ayat 129.   
44 RK SINHA MUSLIM LAW 39 (6th ed. 2012)    
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(C) Polygamy violates Human Rights 

Part III of the Constitution is charter for Human Rights. Violation of any provision of the 

Constitution is violation basic human rights and courts as custodian of the Rights of the 

individuals checks violation of the human rights. Personal laws with respect to practice, profess 

and propagation of religion should adhere to the postulates of Part III of the constitution.  

Art. 13 provides that all laws that are inconsistent with the fundamental rights, shall to the 

extent of such inconsistency be void. The fundamental rights include the right to equality under 

Art. 14, right against religious discrimination and sex inter alia under Art. 15 and the right to 

life and dignity under Art. 21.The above practices violate the fundamental rights of a Muslim 

woman and thus, are subject to being made void under Art.13 since ‘personal law’ is a part of 

“law”. Personal laws are to be tested on the touchstone of fundamental rights.45 

In Shayara Bano v. Union of India and Ors,46 the Supreme Court stated that “when something 

is excessive and disproportionate, such legislation would be manifestly arbitrary”. The 

expression “arbitrarily” means: in an unreasonable manner, as fixed or done capriciously or at 

pleasure, without adequate determining principle, not found in the nature of things, non-

rational, not done or acting according to reason or judgment, depending on the will alone.47 

The Triple Talaq Decision had endorsed the manifest arbitrariness test to render the practice 

violative of Art.14. It was laid down that if the legislature engages in enacting laws 

“capriciously, irrationally and/or without adequate determining principle”, it would be 

deemed to be manifestly arbitrary. 

Supreme Court relied on Human Rights to declare a practice to be essential or not. International 

covenants and treaties could be referred to examine their validity and reasonableness. 

Convention on the Elimination of all forms of Discrimination against Women (CEDAW), 

United Nations Universal Declaration of Human Rights (UDHR),International Covenant of 

Economic, Social & Cultural Rights,1966 and International Covenant of Social & Political 

Rights,1966. Are some of the conventions where India is a party. All these conventions aims 

at providing equality between men and women. 

The General Assembly of the United Nations adopted a declaration on 4-12-1986 on “The 

Development of the Right to Development” in which India played a very important role for its 

adoption and ratification. The preamble of the declaration states that all human rights and 

                                                      
45 Mohd. Ahmed Khan v. Shah Bano Begum, AIR 1985 SC 1945; Danial Latifi v. Union of India,AIR 1985 SC 

945. 
46 A.I.R. 2018 S.C. 567 
47 M/S Sharma Transport (Rep.By Shri D. P. Sharma) v. Government Of A.P. &Ors., A.I.R. 2002 S.C. 322. 
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fundamental freedoms are indivisible and interdependent. To promote development, equal 

attention should be given to the implementation, promotion and protection of civil, political, 

economic, social and political rights. Thus, due to the provisions of Muslim Personal Law, 

which do not provide equal status to women, India has failed to keep up with any of its 

international obligations in relation to gender justice due to the prevailing Muslim Personal 

Laws.  

Article 16 of CEDAW,48 specifically requires states parties to take measures to eradicate 

various forms of discrimination against women in matters relating to marriage, including 

polygyny. In 1994 the CEDAW Committee recommended that polygyny and the payment of 

bride price should be outlawed and that family law rules should be determined by CEDAW 

rather than customary or religious systems. This particular article has, however, attracted 

vitriolic criticism from a number of countries, particularly countries with Islamic religion and 

also those still practicing African traditional cultures.49  

III. CONCLUSION 

Women are half of the entire population. Since time immemorial women rights are not 

considered to human rights and they are always thought to be dependent on their male 

counterparts for every right. Practice of polygamy by Muslim men is sticking core at the base 

of equality of rights. Polygamy also leads to many health hazards for the women.  

It is incredibly important to take note of that an enormous number of Muslim nations or nations 

with an overwhelmingly huge Muslim population, for example, Pakistan, Sri Lanka 

Bangladesh, Morocco, Turkey, Tunisia, Indonesia, Iran, Egypt, and Afghanistan have 

attempted huge changes polygamy.  In countries like Pakistan and Bangladesh polygamy is 

debilitated through severe principles and guidelines, in Tunisia and Turkey, polygamy has been 

condemned. In Morocco and Indonesia, polygamy is allowed with the authorization of the court 

and the assent of the principal spouse. The way that Muslim nations have experienced broad 

change would likewise bely the case that the practices being referred to are a fundamental strict 

practice. Polygamy though a custom should be unconstitutional as it violates Right to healthy 

living, right to live with dignity and Right of Equal Treatment.  

***** 

                                                      
48 Committee on the Elimination of Discrimination Against Women General Recommendation 21: Equality in 

Marriage and Family Relations 
49 Tsoaledi Daniel Thobejane &Takayindisa Flora, An Exploration of Polygamous Marriages: A Worldview, 

Mediterranean Journal of Social Sciences, MCSER Publishing, Rome-Italy, Vol 5 No 27 December 2014 


