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Revisiting the Concept of Legal Aid in 

India - A Periodical Analysis 
 

ADRITA SAHA1 AND ABHISEKH RODRICKS2 

 

ABSTRACT 

Since time immemorial, the idea of Legal Aid has been bolstered by recorded content 

substances wherein we have seen Empress of the antiquated Indian system Like 

Chandragupta Maurya and Akbar the incredible assimilate the idea of free lawful guide 

among their subjects during their standard. 

 In Kautaliya’s Arthashastra we see the relevance of Legal Aid to be a prime impetus that 

the ruler accommodates its subjects particularly from me in reverse class that would 

incorporate ladies, youngsters and senior natives who are subjects in the kingdom.  

Legal Aid is only the apparatus to give no cost lawful administrations to the underestimated 

and abused society who can't bear the cost of the administrations of a backer for the 

direction of a lawful continuing in any court, council or before a judicial power. 

The preamble of the Indian Constitution secures all citizens the right which has been 

enshrined through the living document as social, economic and political justice.  This par 

shall analyze the various intricacies of Legal Aid and especially the role that has been 

adopted by the judiciary in order to secure and provide free Legal Aid to all the citizens of 

India irrespective of any discrimination. 

The paper also shows the evolution of the concept of Legal Aid especially in Pre 

independent and Post independent era. This, in turn, helps us to understand the concept 

better and also help us point out the loopholes of its implementation. 

 

I. INTRODUCTION 

The idea of Legal Aid  documented its essence in the Greco-Roman system where we see 

Aristotle and different thinkers examining the significance and hugeness of legitimate guide as 

a topic of "benefits that a ruler or to give to its items as a piece of good administration. 

Comparative arrangements have additionally been found in the Chinese Mesopotamian and 

Egyptian civilization where we see that The Babylonian court maintained the idea of giving 

                                                      
1 Student at Amity University, Kolkata, India. 
2 Student at Amity University, Kolkata, India 
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legal assistance to the subjects crosswise over Babylon is such as all basic motivated the 

Napoleonic code pursued by the French Revolution.  

Specifically focusing on India we see the concept of Nyaya Panchayat and the concept of 

Panchhi Pradhan and a Pala Samiti solving problems of the day to day life in the grassroots of 

the Indian subcontinent since the Vedic age. 

An act to comprise legitimate administrations specialists to give free and skillful lawful support 

of the more fragile segments of the general public to guarantee that open doors for verifying 

equity are not denied to any residents by explanation of monetary or different inabilities, and 

to arrange Lok Adalats to verify that the activity of the0 lawful framework advances equity on 

a premise of equivalent chance.  

India is a creating nation. The improvement in the modern part is particularly calculable, yet at 

the same time, this advancement in the field of industrialization, advertising, account, and so 

forth can't conceal the fundamental disadvantages of our general public like populace blast and 

lack of education.  

The preamble of the Indian constitution basic was drafted to secure for Indians, justice socio-

economic and political. His Lordship Justice P.N. Bhagwati opined that legal aid is actually 

providing a system to the society which creates machinery for the administration of Justice 

making it easily accessible for the masses to resort to it for the enforcement of the legal rights 

given to them by law. Article 38(1) entails that the State shall always strive to promote the 

welfare of its subjects by securing and protecting the social order including justice. Article 21 

clearly imbibes to its citizens that every person has an equal right to life and liberty except 

according to the due procedure established by the law. 

The State shall strive to partake all such operations of the legal system which is in the best 

interest of its people and that such promotes justice, on the basis of sound opportunity to all, 

and shall, in particular, strive to provide free legal aid, by the formulation of social welfare 

legislation or schemes or in any other way, to ensure that opportunities for securing justice are 

not denied to any citizen by reason of their economic or other disabilities.3 

II. LEGAL AID IN PRE-INDEPENDENT BHARAT 

Legal Aid is an idea which researchers follow back toward the East India Company's accepting 

control of the criminal equity framework from the hands of the Mughal rulers. The progress of 

                                                      
3 Shah Ishfaq on Citizens  Right to free Legal Aid http (14th December,2019) 

//www.legalserviceindia.com/legal/article-598-citizens-right-to-free-legal-aid.html. 
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this framework was not using any and all means smooth. The British equity framework, being 

strange to the Indians, confronted an extreme believability emergency. Indeed, even the legal 

counsellors who were authorized by the legislature to rehearse in Indian courts were viewed as 

simple devices of the British which utilized them to control any type of contradiction.  

The issue of believability showed itself in a few significant political preliminaries, for example, 

that of Bahadur Shah Zafar directly after the 1857 revolt wherein he was successfully denied 

the privilege to the legitimate portrayal and in the long run ousted. Accordingly, it is 

conceivable that the principal origination of legal aid comes as a measure to viably control the 

Indian masses by re-establishing their confidence in the justice system. 

It is, for this reason, the Code of Criminal Procedure, when initially went in 1898 contained an 

arrangement wherein the denounced, when on trial for capital offense under the jurisdiction of 

the sessions court, had the chance to be represented  by a legal counsellor to the detriment of 

the state.  

The Bombay Legal Aid Society which began in 1924 with the extent of its work being sans 

giving portrayal and paying court expenses to empower access to equity to poor people. With 

pitiful financing and modern houses and the Bombay government, it took up the instances of 

impoverished people under the steady gaze of the Bombay High Court. It was, in fact, this body 

prescribed that an arrangement of lawful help and portrayal be presented crosswise over India.  

III. LEGAL AID IN POST-INDEPENDENT BHARAT 

The recently framed country of India had too many issues. One of these was the issue of 

pounding destitution. The account of legitimate guide in post-freedom India along these lines 

is told through the reports arranged by the legislature and circled crosswise over different 

services. 

The Law Commission of India in 1958 in its fourteenth Report committed an entire part to 

legitimate guide. While uncritically combining past activities, it required an evaluated plan of 

expenses for lawful to the individuals who were not poverty-stricken, however monetarily 

powerless. Notwithstanding, while at the same time perceiving the job that legitimate guide 

facilities played in graduate schools in the United States, it didn't make any proposals calling 

for graduate schools to be approached to begin such centers in India.  

In 1970 the Bhagwati Committee established by the Gujarat Government perceived that the 

customary model of the lawful guide was very unacceptable to conditions in India which is 

court-driven. In any case, it expressed that neediness and legitimate guide couldn't be separated 
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from one another.  

The two-part Juridicare Committee selected by the Central Government in 1976 prescribed that 

there be built up a national-level legitimate guide program and just because perceived the job 

of the graduate schools in giving lawful guide. 

Nonetheless, to kill the viability of this Committee, inside 10 days of the Committee being 

framed, the 42nd Amendment was passed which, among a few changes, incorporate Article 

39-A which requested that the State attempt to give a legitimate guide. By this move, the 

Emergency government to a great extent invalidated any genuine measures proposed by the 

Committee. To exacerbate the situation, when the Juridicare Committee presented its report in 

1977, the Government which had named it was never again the in power and keeping in mind 

that Article 39-A stayed uniquely on paper, and the suggestions of the Committee stayed, 

alongside the draft National Legal Services Bill on the rack.  

The issue was genuinely considered again just in 1987 with the death of the Legal Services 

Authorities Act, 1987 (LSAA) was passed to advance the State's dedication under Article 39 

of the Constitution. This demonstration extended legitimate guide past only the destitution 

based thought to the burdened gatherings.  

The preamble of the Indian Constitution secures all citizens the right which has been enshrined 

through the living document as social, economic and political justice.  Article 14 of the 

Constitution is an absolute clear clarification that the State shall not deny to any person equality 

before the law or the equal protection of the laws within the territory of India. The aim of 

Article 14 is to guarantee and uphold equal justice. 4 

The whole grundnorm around equal justice is meaningless if the poor, marginalized are not 

able to get their rights enforced because of the prevalent standards of poverty, illiteracy, social 

weaknesses or other pertinent challenges. 

Articles 38 and 39, of the Indian Constitution, clearly lays down the social mandate in this 

regard. 5 According to Article 38 (1), it is well understood that the State shall strive to promote 

the welfare of all it citizens by securing and protecting as effectively as it may porpoise a social 

order in which justice, societies i.e society, oikonomos i.e., economics, and polity i.e. politics, 

shall seek to create awareness among all the institutions of the national life. 

                                                      
4 Uma , Right to Equality – A fundamental right, (5th December, 2019.) 

http://www.legalservicesindia.com/article/1688/Right-To-Equality--A-Fundamental-Right.html . 
5 Right to Legal Aid; A Constitutional Commitment, (16th December, 2019) 

https://pib.gov.in/newsite/mbErel.aspx?relid=118011. 
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Article 39-A guides the State to guarantee that the activity of the legal system advances justice 

on a premise of equal opportunity and will, specifically, give free lawful guide by appropriate 

enactment or schemes or in some other manner, to guarantee that opportunities for establishing 

justice are not denied to any citizen by reason of financial disabilities. 

 The right to free legal aid or free legal service is an essential fundamental right guaranteed by 

the Constitution.6 It forms the basis of reasonable, fair and just form and essence of the term 

liberty under Article 21 of the Constitution of India, which says, “No person shall be deprived 

of his life or personal liberty except according to the procedure established by law”.7 

The provisions of legal aid are cherished in the Code of Criminal Procedure and the Code of 

Civil Procedure, area 304 of the Criminal Procedure Code gives that wherein a preliminary 

under the watchful eye of the Court of Session, the charged isn't spoken to by a pleader and 

where it appears to the Court that the blamed has not adequate intends to draw in a pleader; the 

Court will appoint a pleader for his protection to the detriment of the State.8   

Section 304 clarifies that the State is under a commitment to give legitimate help to an 

individual accused of offense triable under the watchful eye of the Court of Session. It 

empowers the State Government to coordinate that these arrangements will apply in connection 

to any class of preliminaries under the steady gaze of different courts in the State.9 

Order 33 of the Civil Procedure Code provides in respect of the suit by an indigent person.  On 

the application of an indigent person. It shall grant the plaintiff with the right that he shall not 

be liable to pay the court fee and in case he is not represented by a pleader, the Court may, if 

the circumstances of the case so require, assign a pleader to him10.  

A separate legislation which is titled as  The Legal Services Authority Act, 1987 has been 

legislated with the mindset for the constitution of the  Legal Service Authorities that would be 

responsible for providing for free and competent legal services to the weaker sections of the 

society and also to ensure that opportunities for securing justice are not denied to any citizen 

by reason of their economic, social background or other general or specific disabilities and to 

organize the system of  Lok Adalats to secure that the operation of the legal system promotes 

                                                      
6 Right to Legal Aid; A Constitutional Commitment, (16th December, 2019) 

https://pib.gov.in/newsite/mbErel.aspx?relid=118011. 
7 Ravipraksh.M, Judicial Interpretation in Right to Life and Personal Liberty Under Article 21 of Indian 

Constitution,    (7th december, 2019)  http://www.legalservicesindia.com/law/article. 
8 Section 304 in The Code of Criminal Procedure, 1973, https://indiankanoon.org/doc/690321/ accessed on 5th 

December, 2019. 
9 Right to legal Aid – A constitutional amendment,, (16th December, 2019.) 

https://pib.gov.in/newsite/mbErel.aspx?relid=118011. 
10Shambhavi Sinha, Analysis of Order 33 of Civil Procedure Code, 1908.( 5th December, 2019.) 

http://www.legalserviceindia.com/legal/article-555-analysis-of-order-33-of-the-civil-procedure-code-1908.html. 

https://indiankanoon.org/doc/690321/
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justice.  

IV. LEGAL AID IN LAW SCHOOLS 

The job which the graduate schools play in the arrangement of the lawful guide has been a 

viewpoint which has to a great extent been disregarded in scholarly talk. Lesser still has been 

expounded on their job in elective debate goals in India. It is because of the absence of 

acknowledgment of the job that Clinical Legal Aid plays that the issues of the establishments 

keep on plaguing legal aid in India.  

With the developing interest for "importance in training" lawful instruction moved its 

consideration regarding social issues. Throughout the years, because of the specializations in 

different territories of law, there has been a broadening in the zones where these facilities work 

and range from regions as various as tax assessment and protected innovation to a specific 

branch called "road legitimate guide" wherein everyday issues just as destitution driven issues 

are tended to.  

The goal of clinical legitimate instruction, in this way, has been two-overlap. Their essential 

point is to guarantee that understudies get an experiential introduction to assorted 

circumstances and the optional point is to guarantee that the goals of social equity are met by 

giving help to the individuals who confronted genuine lawful issues in a different field.  

The inceptions of lawful training in India, be that as it may, are very extraordinary. Legal Aid 

training in India pursued the general provincial model of delivering representatives, not 

directors.  

The development of the five-year law course at the National Law School, Bangalore and other 

such comparable organizations began according to the Justice Ahmedi Report in 1994, has 

caused at least somewhat to empower clinical lawful guide to be sponsored by sensible expert 

and institutional help. Further, with the onus decisively on the graduate schools to prepare legal 

advisors as opposed to leaving it to the Bar, there is an increased acknowledgment for the 

joining of clinical lawful training into the educational program.  

In any case, this guideline remains generally on paper and has not been genuinely executed. 

What small amount has occurred in any case, is that past activities, for example, those by the 

Delhi University which pursue the conventional model of the legal aid have been imitated. 

Thus, the conflation which exists between Clinical Legal Aid and State-supported legal aid 

must be settled along these lines setting to rest the issues of the organization on the grounds 

that while State-supported lawful guide is rule-based and in this manner intensely bureaucratic, 
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Clinical Legal Aid because of the absence of guideline, offers significantly more adaptability 

which goes unutilized. 

V. ROLE OF THE JUDICIARY 

Hussainara Khatoon Vs & Ors vs Home Secretary, the State Of Bihar on 9 March 197911- 

The case clearly is a classic example of the lacunae within the judicial framework which 

actually repels the concept of the access to justice, inter alia, with the rights of the under trial 

prisoners on habeas corpus petitions which disclosed a shocking state of affairs in regard to the 

administration of justice in the State of Bihar. An alarmingly large number of the vulnerable 

classes were behind prison bars for years awaiting speedy and efficacious trial in courts of law.  

The Court ordered the immediate release of these undertrials many of whom were kept in jail 

without trial or even without a charge 

It was held by the court that fairness under Article 21 is impaired where procedural law does 

not provide speedy trial of accused; does not provide for his pre-trial release on bail on his 

personal bond, when he is indigent and there is no substantial risk of his absconding; if an 

under-trial prisoner is kept in jail for a period longer than the maximum term of imprisonment 

which could have been awarded on his conviction and if he is not offered free legal aid, where 

he is too poor to engage a lawyer, provided the lawyer engaged by the State is not objected to 

by the accused. 

The Supreme Court given by Bhagwati J held that the state cannot be permitted to deny the 

constitutional right of the speedy trial to the accused on the ground that the State has no 

adequate financial resources to incur the necessary expenditure needed for improving the 

administrative and judicial apparatus with a view to improving speedy trial.12 

Sheela Barse (II) an Others vs. Union of India on 13 August 198613– 

The court reaffirmed that speedy trial to be a fundamental right. The right to a speedy trial is a concept 

gaining recognition and importance day by day.  

VI. CONCLUSION 

The Encyclopaedia Britannica characterizes lawful guide as an expression which is gained by 

use and court choices, the particular importance of providing for the individual of constrained 

methods awards or for ostensible charges, exhortation or insight to speak to them in court in 

                                                      
11 Hussainara Khatoon Vs & Ors vs Home Secretary, the State Of Bihar 1979 1979 SCR (3) 532. 
12 Indian Cases, (22nd December, 2019.) http://www.hrcr.org/safrica/access_courts/India/Indiacases.html   
13 Sheela Barse v. Union of India on 13 August (1986)3 SCC 632. 
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common and criminal matters. The inability to counsel or to be spoken to by a legal advisor 

may add up to a similar thing as being denied of the security of law. Rawls's first guideline of 

equity is that every individual is to have an equivalent right to the broadest absolute 

arrangement of equivalent essential freedoms good with a comparative arrangement of 

freedoms for all. Legal Aid is the technique received to guarantee that nobody is suspended 

from expert counsel and help on account of the absence of assets. Therefore, the arrangements 

of lawful guide to the poor depend on philanthropic contemplations and the principle point of 

these arrangements is to help the poverty-stricken individuals who are socially and financially 

backward. 

The United Nations office of legal it also provides the concept of a utilitarian state through 

provisions of legal aid has a basic human right to be provided by the government to all persons 

residing within its territory where the citizens, non-citizens or just residence of the right stage 

it is status including refugees as right to free legal aid is a concept which is equal into a second 

category fundamental right as proposed by the universal declaration Of human rights 

Lord Denning while at the same time seeing that Legal Aid is an arrangement of government 

subsidizing for the individuals who can't stand to pay for guidance, help, and portrayal stated: 

The best upheaval in the law since the post-second World has been the development of the 

component of the framework for the lawful guide. It implies that by and large the attorneys' 

charges and costs are paid for by the state: and not by the gathering concerned. It is a subject 

of such significance that I dare to take a gander at the law about expenses as it was-all things 

considered it seems to be and as it should be.  

***** 


