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ABSTRACT 

“Capital punishment” or “Death penalty” is the highest degree of punishment awarded in 

any society or democracy to hold regulation and order. But killing some other human being 

in the name of justice is not less than murdering someone. But unlike China where almost 

1000 execution done per year,  doctrine of “Rarest of the Rare” is used in India and that 

too often commuted to life imprisonment. The aim should be to remove the crime and not 

the criminal. United Nation has opposed the concept of Death penalty and mentioned that 

Life is most precious, and loss of life is irrevocable. Further UN also said that killing 

another human being in the name of justice also kills the fact that we are human. We are 

no one to figure out who will live and who gets to die. Therefore alternatively of putting 

anybody to loss of life we need to adapt a one-of-a-kind strategy i.e. the reformative method 

so that one who want to improve himself will get a chance to do so and can live peacefully 

thereafter. 

 

I. INTRODUCTION 

In India, there are plethora of crimes and criminals. There can be only two motives for imposing 

punishment on anyone, first, he should suffer and second, it discourages him to do any further 

crime. Modern civilization has 'Punishment' as the strong pillar to put into effect the 'law of 

land'. To maintain regulation and order in the society, it emerge as fundamental for state to 

punish the criminals. In the past, there wasn't any unique regulation or order for such crimes 

and the quantum and extent of punishment was generally dependent on the king. The Indian 

great epics, the Mahabharata and the Ramayana also had references about the offender being 

punished with vadhadand which meant amputation by bits. With time, theories of punishment 

were developed and voluntary submission of our rights and power to maintain law and order 

was given to state. The most brutal or we can say the highest punishment awarded in present 

time is ‘Capital punishment’. 

Capital punishment is the punishment which involves legal killing of a man or woman who has 

                                                      
1 Student of Law School, Banaras Hindu University, India. 
2 Student of Law School, Banaras Hindu University, India. 
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committed a brutal crime prohibited by the law3. Capital punishment is also known as ‘Death 

penalty’ which is sanctioned through the authorities in which a wrongdoer is put to dying by 

the nation as a punishment for the crime he committed. 

The sentence condemning a convicted person to demise is regarded as ‘Death Sentence’ and 

the act of carrying out the death sentence is called as 'Execution'.   

Whenever, a punishment is awarded there is a theory or proposition on the basis of which it 

passes its Judgment. These theories are recognized as ‘Theories of punishment’ and are 

typically of 5 types: 

 Deterrent Theory 

 Reformative Theory 

 Preventive Theory 

 Retributive Theory 

 Expiation Theory 

The phrase ‘Abolition of death penalty’ is one of the most prominent subjects mentioned in 

United Nation (UN). The death penalty is viewed as a violation of human rights. UN laid extra 

emphasis on reformative theory of punishment rather than the deterrent theory of punishment. 

Justice V.R. Krishna Iyer, in the case of Rajendra Prasad v. State of Uttar Pradesh commented 

that- "The specific purpose have to relate, not to the crime but to the criminal. The crime might 

also be shocking and brutal to the society but the criminal may not deserve the capital 

punishment."4  

If the theories of punishment is examined we can say that the reformative theory has its truthful 

share of benefit over deterrent theory. Because, in reformative theory there is a ‘scope of 

improvement’ whereas in deterrent theory this scope is completely absent. 

In India, the prisoners of Tihar Jail make ‘Essence Sticks’ and ‘DhoopBatti’ which is a proper 

way to make them equal or flexible with the society. Whereas, on the other side in deterrent 

theory there is no essence of humanity neither it gives the scope for any improvement. 

Death penalty is a very serious subject as it has ability of taking away the existence of a human 

being which is a very serious issue. This is the reason why questions are raised against nations 

like China, India, USA, Arab countries for awarding death penalty. 

                                                      
3 Roger Hood, Capital punishment, Encyclopedia Britannica, 

https://www.britannica.com/topic/capitalpunishment 
4 Rajendra Prasad vs State of UP, 1978 AIR 916. 
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Among these nations China on its own incorporates out maximum numbers of executions with 

over 60% in number. Whereas in India capital punishment is given in only 'rare of the rarest 

cases'. The punishment of loss of life is excessive and severe; therefore it need to solely be 

used as a last resort. 

If we discuss capital punishment with the contributors of our society then we will be getting 

two views from it- 

There will be an area of human beings who believe that, the man or woman who has committed 

the crime deserves to die. Whereas, on the other hand there are other views that, the person 

who committed the crime need to be given a second chance, it is now not our place to determine 

who gets to stay and who gets to die. Further, taking away an existence of an character in the 

title of regulation is not justice. 

II. CAPITAL PUNISHMENT IN INDIA 

"We are all the introduction of god. I am not sure a human machine created by means of a 

human being is in a position to take away an existence primarily based on synthetic and created 

evidence"- A.P.J. Abdul Kalam5 

Whenever a punishment is awarded for some wrongdoing there are two essential reasons for 

inflicting such punishment- 

 First, that the wrongdoer ought to suffer for it. 

 Second, that inflicting punishment on wrongdoer set as an example for others. 

In India identifying the case for death penalty is based on doctrine of "rarest of the rare test" 

which was cited in the case of Bachan Singh v. State of Punjab6, which means that death penalty 

will only be awarded in rarest of rare cases only. 

Further, following the decision of Bachan Singh in the case of Macchi Singh & ors v. State of 

Punjab7- the Three judges bench noted that only in rarest of uncommon cases when collective 

judgment of right and wrong of community is in such a way that it will count on the holders of 

the judicial powers to inflict death penalty then it can be awarded if- 

1) When the homicide is dedicated in an extremely brutal, disgusting or dastardly manner so 

as to arouse intense and severe indignation of the community. 

                                                      
5 11th President of India from 2002 to 2007 
6 Bachan Singh vs State Of Punjab, AIR 1980 SC 898 (Y Chandrachud, A Gupta, N Untwalia, P Bhagwati, R 

Sarkaria) 
7 Machhi Singh And Others vs State Of Punjab, 1983 AIR 957 (Thakkar, M.P. (J)). 
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2) When a murder of a member of a scheduled caste is committed which arouse social wrath. 

3) In case of Dowry death or Bride burning  

4) When the crime is huge in proportion. 

5) When the victim of homicide is- 

 An innocent child 

 A vulnerable women or a person rendered unaided by means of mature epoch or illness. 

 Once the injured party is a individual in relation to whom the slaughterer is in factor of 

reliance or authority. 

 As soon as the injured party is a civic figure as well as homicide is committed for 

political or comparable purpose as a and not because of any private reason. 

III. THE DOCTRINE OF "RAREST OF RARE" 

 In the case of Bachan Singh v. State of Punjab, the Supreme Court pointed out its view 

regarding death penalty that death penalty need to be awarded solely in rarest of rare cases. 

This particular is in view to decrease the use of capital punishment and hence highly supported 

by Hon'ble Supreme Court. 

The Bachan Singh case is based on the ratio descendi that- the death penalty is constitutional 

only if it acts as an alternative to life imprisonment. And this same theory shall be applied in 

rarest of rare case when the alternative is definitely closed. 

In the case of Santosh Kumar Bariyar v. State of Maharashtra the Supreme Court in addition 

also defined that "The rarest of rare case only serves as guidelines imposing the provisions 

mentioned in Section 354(3) of CrPC and entrenches the policy that lifestyles imprisonment is 

the rule and death punishment is an exception."8. 

Under Article 21 of The Constitution of India no person shall be disadvantaged of his ‘Right 

to life’ except done with due process of law9. Because when in the case of loss of life when the 

punishment of death is awarded then there is no chance the scope of introduction of new facts 

or regulation in the case. And if the punishment has been performed it is irrevocable. 

IV. LAWS IN INDIA 

The issue as to whether to retain or abolish death penalty is much debated in India since a long 

time. Indian Penal Code (1860) has a number of provisions where death penalty exists. There 

                                                      
8 Santosh Kumar SatishbhushanBariyarvs State Of Maharashtra, 2009 (6 SCC 498) (S.B. Sinha, Cyriac Joseph) 
9 Indian Constitution, Art. 21. 
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are lot of sections such as: 

Section 121 (Waging war, etc. against the Government of India),  

Section 132 (Abetment of mutiny by a member of the armed forces),  

Section 194 (False evidence leading to conviction of innocent person and his execution),  

Section 302 (Murder),  

Section 303 (Murder by a person under sentence of imprisonment for life),  

Section 305 (Abetment of suicide of child or insane person),  

Section 307 (Attempt to murder by life convict, if hurt is caused),  

Section 364A (Kidnapping for ransom, etc.), 

Section 396 (Dacoity with murder).  

Other than IPC, the Armed Forces Laws also provides for the sentence of capital punishment 

for certain offences. by a court- martial. Death sentence is also given in POTA 2002. And 

various other laws like the Narcotic Drugs and Psychotropic Substances Act, 1985 (Sec 31A), 

the Unlawful Activities prevention Act, 1967 (Sec. 10 & 16), the Navy Act, 1957 etc. also have 

the provisions which award death sentence for the offender.  

United Nation started concerning about capital punishment in around end of 1957. when the 

discussion regarding Article 6 of the draft covenant on civil and political rights was done by 

the  third committee of the twelfth U.N. General Assembly and it was adopted with some 

modification.  

India acceded to the International Covenant on Civil and Political Rights (ICCPR) in 1979. 

According to Article 6(2) of the ICCPR "The death sentence may be awarded in only most 

serious and heinous crime." This was made much clear by international laws and standards that 

death sentence can be given only after using all given legal standards.55  

The Law Commission for the first time in India, in concern of the death penalty, and examined 

the issue and submitted its 35th Report10 in which it was concluded that "As an experiment 

Death penalty may be abolished once so that it can be re-introduced again after completion of 

the experiment" is an argument which can be pondered upon but after looking to certain 

possibilities on the issue it is suggested that capital punishment must be retained as it is, in the 

country. 

Again in 2003, on issue of death penalty The Law Commission of India submitted its 187th 

                                                      
10 Law Commission of India, 35th Report, 1967 
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Report11 in which mode of execution of death sentence and incidental matters was discussed 

but did not concerned about important question of the constitutionality death penalty. 

Then, the commission has published its 262 report on death penalty in August 201512. In this 

report the commission recommends and encouraged that the death penalty need to be abolished 

for all crimes other than offences related to terrorism and waging war. Although death sentence 

not given often in India, the commission suggested that it must be abolished. The reasons given 

are- 

 Time has changed a lot. 

 It is not a deterrent theory. 

 India’s justice system is flawed. 

V. RATE OF EXECUTION AND COMMUTATION OF CAPITAL PUNISHMENT IN INDIA 

In India, the rate of execution of death penalty is very low in numbers. The last execution was 

done on 20 March, 2020 of 4 convicts accused of Nirbhaya gang rape and murder case. 

However including them only 11 people has been executed since 1998.  

There are a lot of capital punishment verdicts are given but that is executed in very rare cases.  

Between 2004 and 2015 there had been around 1500 capital punishment verdicts given but still 

only 4 convicts have been hanged who were- 

 Dhananjoy Chatterjee (August 14, 2004). 

 Mohammad Ajmal Amir Kasab (November 21, 2012). 

 Afzal Guru (February 9, 2013). 

 Yakub Memon (July 30, 2015). 

And 4 convicts who have been hanged together recently on 20 March, 2020 were- 

 Mukesh Singh 

 Vinay Sharma 

 Pawan Gupta 

 Akshay Thakur 

                                                      
11 Law Commission of India, 187th Report, 2003 
12 Report No. 262, The Death penalty, Law Commission of India, 2015 
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VI. PROCEDURE OF CAPITAL PUNISHMENT 

Legal Procedure 

The legal procedure tells that, once the death sentence is awarded by trial court then it must be 

confirmed by High Court. Once the verdict is confirmed by the High Court then it is appealable 

in Supreme Court. Then if it is not permitted in Supreme Court or rejected by Supreme Court 

to hear the petition, a 'mercy petition' can be filed by person to the President of India or the 

Governor of the State. 

The President and governor has clemency power by Article 72 and 161 respectively but it has 

originated from the Government of India Act 1935. According to which they have power to 

award pardons, reprieves, respites or remissions of penalty or to suspend, remit or commute 

the sentence of any person convicted of any offence13. 

Execution Procedure 

 Hanging 

According to the Indian Criminal Procedure Code, hanging is the prominent method of 

execution in the civilian court system and this is only method allowed in India for  execution 

of civil person. 

 Shooting 

According to the Army Act, 1950 hanging and shooting are each recognized as legitimate 

procedure of execution in the army court-martial system. 

VII. CONCLUSION 

When death penalty is awarded to the accused it is greater than mere a punishment, we are 

ending or killing a man or woman in name of justice and law. Killing a man or woman is 

immoral and it demonstrates the life of human at stake and we are not understanding the value 

of it. And opposing death penalty doesn't suggest that someone is helping the criminal. When 

a death penalty is awarded it eliminates the scope of improvement which may change the 

lifestyles of an individual, this is the cause why democracies round the world are suggesting 

for reformative principle of punishment and abolishing deterrent concept of punishment. 

"Even the worst criminal is a human being possessed of human dignity" as a result one be 

supposed to esteem each one and all person. We are no one to determine who gets to live and 

who gets to die on the basis of guidelines and regulations which we made ourselves. 

                                                      
13 Indian Constitution, Art 161 & Art 72 
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It is true that a criminal must be punished for the crimes he did. But what make human beings 

different from animals. We are given a precious gift – 'we are human' And killing any other 

human being falsify the mere purpose of being a human being. 

We think of ourselves a ‘civilized society’ however we are killing other human being in the 

name of justice. The principle of death penalty is based totally on deterrent concept which in 

typical terms set an example by way of inflicting fear on the mind of others however there are 

sure other ways by which a leading example can be set such as in reformative theory. 

The concept of capital punishment is historical and barbaric and be abolished as it involves 

killing of a human being which is immoral as existence is valuable and death is irrevocable. 

Democracies  must aim to increase reformative idea rather than deterrent idea as it provide an 

opportunity to offender to improve on his lifestyle and mindset and chance of returning back 

to society and hence always in a civilized and democratic society there must be edge of 

reformative theory over deterrent theory. 

***** 


