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Striking the Balance between Sedition Law and 

Right to Freedom of Speech and Expression 
 

MUSKAAN SHARMA 
1 

 

I. INTRODUCTION 

Freedom of speech is now seen as touch stone of democracy and the ability of individual to 

criticise the state is crucial to maintaining freedom. Free speech is one of the most significant 

principles of democracy. The purpose of this freedom is to allow an individual to attain self-

fulfilment. The freedom of speech and expression is the first and the foremost human right as 

the foremost condition of liberty, mother of all liberties and to make the life meaningful. Six 

freedoms given in the article 19 of Indian constitution which are not absolute in nature. 

Absolute freedom cannot be given by a nation. If citizens are given absolute rights and liberties 

without any restrictions it will result in state of nature as described by John Locke. The UDHR 

1948 and in its preamble and article 19 declared freedom of speech as a basic fundamental 

right.2 The freedom of speech often poses difficult question like the extent to which state can 

regulate individual conduct.3 Since individual’s autonomy is the function of this freedom, any 

restriction on it is subject to great scrutiny. Restrictions under article 19(2) of Indian 

constitution are similar to the article 19(3) of international covenant on civil and political rights. 

Article19(1)(a) of the Indian constitution guarantees freedom of speech and expression to all 

citizens therefore restricted by the constitution itself  by conferring upon the state a power to 

impose by law reasonable restrictions as may be necessary in the larger interest of the 

community on the following grounds e.g. security  of the state, friendly relations with the 

foreign states, public order, decency and morality and contempt of court, defamation, 

incitement and integrity and sovereignty of India. 

Under English law, sedition includes all those practices whether by writing or speaking 

something which is amount to disturb the law and order situation of the state.  

In India, the offence of sedition is described under section 124-A of Indian penal code1860 

defines the offence of sedition as follows, “Whoever by words either spoken or written, or by 

                                                      
1 Student at Chanderprabhu Jain College of Higher Studies & School of Law (Affiliated to Guru Govind Singh 

Indraprastha University), India. 
2Universal Declaration of Human Rightshttps://www.un.org/en/universal-declaration-human-rights/(Last visited 

on May 09 2020, 12:35 IST) 
3. S. Sivakumar, Press Law and Journalists 18-20 (Universal Law Publishing Co. Lexis Nexis, Gurgaon, 2015) 
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signs, or by visible representation, or otherwise, brings or attempts to bring into hatred or 

contempt, or excites or attempts to excite disaffection towards, the government established by 

law in India, shall be punished”.4 

The relevance of this section is an independent and democratic nation is the subject of 

continuous debate. There are resenting voices of people against government, criticizing the 

policies, schemes, plans etc. In order to control criticism, resenting voices, the government uses 

different means and amount to that law is an important tool and one of the laws is seditionlaw. 

Sedition is very contemporarily relevant topic of discussion in such a crucial timeline of social 

and political maneuver of our country. 

II. EMERGENCE OF SEDITION LAW 

 History of sedition law 

Section 124A if the Indian penal code (IPC), dealing with sedition has an interesting history. 

Section 113 of the original draft of IPC which was drafted by Thomas Babington Macaulay 

made it an offence to “excite feeling of disaffection against the government”. For some reason 

section 113 didn’t make it into the IPC until 1870. It was inserted in 1870 by the Sir James Fitz 

James Stephen under IPC amendment act 1870 to counter the surging wahabi’s activities. It 

was Islamic revivalist movement and was led by Syed Ahmed Barelvi. Since 1830, the 

movement was active but in the wake of 1857 revolt it turned into armed resistance, a jihad 

against British. The inspiration of this section was taken from various sources – The Treason 

Felony Act, the common law of seditious libel and the English law relating to seditious 

word.5One of the logic given by Mr. Stephen for introducing this section was that in the absence 

of these provision the offence will come under the more harsh common law of England.6 

This provision (section 113)was later on replaced by an amending act of 1898 providing for 

punishment of transportation of life or any shorter term. According to old British era law means 

under the old IPC “Exciting or attempting to excite feeling of disaffection was considered as 

sedition” but the amended section also made “bringing or attempt to bring in hatred or contempt 

towards the government establish by law, punishable”. The provision was amended by act no. 

26 of 1955 substituting the punishment for life or with fine or imprisonment for 3 years or with 

                                                      
4Section 124A:The Indian Penal Code, 1860https://indiacode.nic.in/handle/123456789/2263?locale=en(Last 

visited on May 10 2020, 09:45 IST)  
5.Disaffection and the law: The chilling effect of sedition laws in 

Indiahttps://www.jmi.ac.in/upload/menuupload/16_ccmg_epwsedition.pdf(Last visited on May 092020, 10:45 

IST)  
6.Queen-Empress v Jogendra Chunder Bose And Ors.(1892) ILR19CAL35 
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fine.7 

Throughout the British Raj this section was used to take down activists in favour of national 

independence including Mahatma Gandhi and Lokmanya Tilak. Both of them were found 

guilty and imprisoned. The current law of sedition stands very similar to 1898’s section. 

However minor alterations was done at various point in India’s colonial and post-colonial 

history in 1937, 1948, 1950 and the part B states (laws) act 1951 resulting into present form.8 

There were many laws other than sedition which British government passed to suppress the 

voices of the Indian revolutionaries such as: 

1. The Vernacular Press Act, 1878. 

2. The Newspaper (Incitement of offence) Act, 1908. 

3. The Indian Press Act 1910 (repealed in 1921). 

 Pre-Constitutional Rulings 

Although the main reason for introducing the sedition law in Indian Penal code was Islamic 

religious uprising, the first person to be convicted under section 124A was not a muslim. 

Numerous editor of nationalist newspaper were charged under the sedition law.  

III. FREEDOM FIGHTERS WHO WERE CHARGED WITH SEDITION DURING 

FREEDOM STRUGGLE 

Mahatma Gandhi. 

Mahatma Gandhi had written three controversial articles in his weekly journal so and he was 

jailed on the charges of sedition for a six-year jail term. 

Three major chargeswhich were imposed on him are : 

1. Meddling with loyalty; 

2. Disturbing the manes and 

3. Attempt to give fire to disaffection towards the government.9 

Bal Gangadhar Tilak 

The trial that changed the meaning of sedition was that of Queen Empress v. Bal Gangadhar 

                                                      
7.SEDITION, Law Commission of Indiahttp://www.lawcommissionofindia.nic.in/reports/CP-on-

Sedition.pdf(Last visited on May 11 2020, 01:55 IST)  
8. Law of Sedition in India: Criminal Jurisprudence, Chapter-

3https://shodhganga.inflibnet.ac.in/bitstream/10603/143397/9/09_chapter%203.pdf. (Last visited on May 11 

2020, 02:53 IST)  
9.Law of Sedition in India,https://www.google.com/amp/s/blog.ipleaders.in/law-of-sedition/amp/ (Last visited 

on May 08 2020, 05:53 IST)  
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Tilak10. The british officials claimed that according to an article tilak’s speeches on the killing 

of Afzal Khan by Shivaji had ignited the murder of two officials in pune. Newly prompted 

justice James Strachey presided over this trial and broadened the scope of section 124A in 

proceedings by equating “Disaffection” to “Disloyalty”. He explained the term “feeling of 

disaffection” withdislike, enmity, hatred, hostility and contempt. So he was charged with 

sedition. But on the basis of Strachey’s interpretation the section was used repeatedly against 

nationalist leaders by prison for an editorial published in his newspaper ‘Kesari’.  

The first among them was the trial of Jogendra Chandra Bose11 more commonly Bangobasi 

case of 1891 which brought up the question of limit of legitimate criticism against the official 

measures.The jury could reached a unanimous verdict and the judges in that case refused to 

accept any verdict that was not unanimous. The editor was replaced on bailand after he issued 

an apology charges against him were dropped. 

Queen-Empress v. Ramchandra Narayan12 and Queen-Empress v. Amba Prasad13 followed the 

steps of the Tilak judgement. 

In the case of Ramchandra Narayan, it was justified that any attempt to excite feelings of 

disaffection to the government is equal to an attempt to spread hatred towards the government 

established by law by creating political discomfort and making the people not to show their 

compliance towards the government. 

In the case of Amba Prasad, he did attempt to excite feeling of disaffection to the government 

established by law in British India by publishing in an newspaper called Jami-Ul-Ulam of 

which he was proprietor, editor and publisher an article entitled “Azadi band hone se Kabal 

Namuna” and had thereby committed an offence punishable under section 124A of IPC and 

within the cognizance of the court of session. Grave criminal offence was committed by him. 

His conviction was inevitable. Having regard to the gravity of the offence which Amba Prasad 

committed the court dismissed his appeal against conviction. 

In 1934, the case of Kamal Krishna Sircar14, Mr. Kamal Krishna Sircar in Bengal was 

convicted on charges of sedition by a trial court for making a speech and tabling a resolution, 

at an event organised by the Bengal Youth League condemning orders issued by colonial 

government. Writing the opinion, Lord Williams J said; ‘It is really absurd to say that speeches 

of this kind amount to sedition. In my opinion it is not wise to institute prosecutions against the 

                                                      
10.19 BOMLR 211(1917). 
11.Queen Empress v Jogendra Chandra Bose, ILR 19 Cal 35 (1892). 
12.Emperor v Ramchandra Narayan Shastri, 33 BOMLR 1169 (1931). 
13.Queen Empress v Amba Prasad,  ILR 20 All 55 (1898). 
14.Kamal Krishna Sircar v Emperor, AIR 1935 Cal 636 
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makers of speeches of this kind.’ The conviction and sentence passed on the appellant 

areaccordingly set aside and he is acquitted. Although in scores of other cases, courts under the 

British regime convicted several freedom fighters for various things they uttered or wrote, this 

is an interesting case where the limits of the ‘sedition’ law were recognised by a high court. 

 Constituent Assembly Debate 

The Indian law of sedition acquired a new perspective with the commencement of the 

constitution.  In particular, sedition law raised pertinent question in constituent assembly about 

its offensive nature which introduced by the British to suppress the freedom struggle. Law 

introduced in 1870 as draconian measures was to counter anti-nationalfeelings and some 

popular freedom fighters including Tilak and Gandhi were imprisoned under this provision.  

The constituent assembly vigorously debated the offensive nature of this law. On 1 December 

1948 the congress leader and educationalist K.M. Munshi a key voice in the constituent 

assembly, said that there should be no room for ‘sedition’ in independent india. He argued: 

now that we have a democratic government a line must be drawn between criticism of 

government which should be welcome and incitement which would undermine the security. It 

can also be said that the criticism is the backbone of democracy. He also argued that the 

importance of this amendment is that it seeks to delete the word sedition and uses a much better 

phraseology.15 

Member of congress partyPandit Thakur Das Bhargav said: If these words 'affect the operation 

of existing laws' are not removed the effect would be that sedition would continue to mean 

what it has been meaning in spite of the contrary ruling of the Privy Council given in 1945. If 

the present laws are allowed to operate without being controlled or governed by Article 8 the 

position will be irretrievably intolerable.16 

During the discussions shri M. Ananthasayanam Ayyangar said: If we find that the government 

for the time being has knack of entrenching itself however bad its administration might be it 

must be fundamental right of every citizen in the country to overthrow that government without 

violence, by persuading the people, by exposing its fault in the administration, its method of 

working so on. The word ‘sedition’ has become obnoxious in the previous regime. We had 

therefore approved of the amendment that the word ‘sedition; ought to be removed, except in 

case where the entire state itself is sought to be overthrown or undermined by force or 

                                                      
15. Constituent Assembly 

Debateshttps://indiankanoon.org/docfragment/1107530/?big=0&formInput=sedition.(Last visited on May 09 

2020, 08:39 IST) 
16.Constituent Assembly Debates On 1 December, 1948 Part Iihttps://indiankanoon.org/doc/1767738/ 

(Last visited on May 10 2020, 06:37 IST) 
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otherwise, leading to public disorder; by any attack on the government itself ought not to be 

made an offence under the law. We have gained that freedom and we have ensure that no 

government could possibly entrance itself, unless the speeches les to overthrow of the state 

altogether.17 

IV. POST CONSTITUTIONAL DEVELOPMENT OF SEDITION LAW  

The issue of sedition was anxiously discussed during constituent assembly debates. On 29th 

April 1947, when laying out the rights of freedom Vallabhbhai Patel, who went on to became 

the home minister of india made an exception for ‘sedition, obscene, blasphemous, slanderous, 

libellous or defamatory’ language. The members continued debating coming back to the 

question of sedition intermittently. Finally an amendment was moved to drop the word and not 

allowed it to infringe upon the freedom of speech and expression. 

The word did indeed disappear from the constitution when it was adopted in the 26thNovember 

1949 but section 124A stayed in the IPC.18 

 Constitutional validity of section 124 A 

The omission of the word in article 19(2) gave rise to a comment in Romesh Thapper and was 

explained by Fazal Ali J. in Brij Bhushan case. In the case of Romesh Thapper v/s State of 

Madras, it was held that the limits set out under article 19(2) are very narrow and stringent. 

Further in Tara Singh v/s State, the east punjab high court held that section 124-A has no place 

in a new democratic set up and it curtailed the freedom of speech and expression. 

By the virtue of the Constitution (first amendment) Act 1951 two major changes were made to 

the freedom of speech and expression. Firstmore grounds were added as restrictions to article 

19(2) and second it imposed that restriction must be reasonable, for the reason that the court in 

Romesh Thapper case19 had held that freedom of speech and expression could be restricted on 

the grounds of threat to national security and for ‘serious aggravated forms of public disorder 

that endangers national unity.‘ 

In Brij Bhushan & anr. v. The State of Delhi,20the court held it must be recognized that freedom 

of speech and expression is one of the most valuable rights guaranteed to a citizen by the 

constitution and should be protected by the judiciary. It must also be recognized that free 

                                                      
17.Sedition, Law Commission of India http://www.lawcommissionofindia.nic.in/reports/CP-on-Sedition.pdf(Last 

visited on May 11 2020, 10:49 IST) 
18Atul Dev:A History of the Infamous Section 

124Ahttps://webcache.googleusercontent.com/search?q=cache:hPFVZkrwPTUJ:https://caravanmagazine.in/vant

age/section-124a-sedition-jnu-protests+&cd=1&hl=en&ct=clnk&gl=in(Last visited on May 09 2020, 12:49 IST) 
19.Romesh Thappar v The State Of Madras, 1950 AIR 124 (1950). 
20.1950 AIR 124 (1950). 
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political discussion is essential for the proper functioning of a democratic government. 

In Kedar Nath v. State of Bihar,21 the court lays down the essential ingredients of the modern 

law of sedition. The supreme court while deciding the validity of sedition in the light of 

freedom of speech and expression said that “incitement of violence” is an essential element to 

constitute sedition. The apex court also refer to a pre legislative history of India and opposition 

surrounding article 19 in the constituent assembly debates. Sedition was not a valid restriction 

to freedom. However out of the six grounds listed in article 19(2) the court was of the view that 

“security of the state” could be one of the ground to uphold the constitutional validity of section 

124-A.  

After the judgment of the Kedar Nath case public disorder has been considered to be necessary 

ingredient of section 124-A IPC by the courts. In the decades since Kedar Nath Singh, Indian 

free speech jurisprudence has gave trough substantial change.22 

The supreme court in India in Nazir Khan case,23 while discussing the meaning & object of 

sedition opines that sedition is a crime against society nearly allied to that treason and it 

frequently precedes treason by a short internal. Sedition in itself is a broad term and it includes 

all those practices whether by speech, agreement or writing which will amount to disturb the 

unity and integrity of the state and lead ignorant persons to endeavour to subvert the 

government and laws of the country. 

In Aseem Trivedi case24,the apex court has laid down guideline and also held that the word, 

signs or representations must bring the government (centre or state) into hatred o contempt or 

must cause or attempt to cause disaffection, enmity or disloyality to the government and the 

words/signs/representation must also be an incitement to violence or must be intended or tend 

to create public disorder.  

In the case of Dr. Binayak Sen case25, the trial and conviction of the medical doctor and human 

rights activist Binayak Sen led to a renewed call for the scrapping of this law. The court 

reaffirmed the law laid down in Kedarnath Singh, in the case of Aseem Trivedi where a 

cartoonist was arrested for his work around the theme of corruption the court has laid down 

rules to be followed by the government in arrests under sedition. 

                                                      
21.1962 AIR 955 (1962). 
22.Suhrith Parthasarathy: Sedition and the governmenthttps://www.thehindu.com/opinion/lead/Sedition-and-the-

government/article14082471.ece. (Last visited on May 09 2020, 10:22 IST) 
23.Nazir Khan And Ors v State Of Delhi, Crl. A. No. 000734/2003 (2003). 
24. Sanskar Marathe v The State Of Maharashtra And Anr, Cri.PIL 3-2015 (2015). 
25. Dr. Binayak Sen v State of Chhattisgarh, Crl. A. No. 000020/2011 (2011). 
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InShreya Singhal v Union of India26, the court struck down section 66-A of IT Act which was 

held contrary to the freedom of speech and expression. The court also laid that regardless of 

the degree of derogation and insult, a certain degree of proximity needed to exist between the 

utterance and the potentiality of public disorder. This is gradual step in the direction of laws in 

reference to sedition as it restricts the scope of sedition. The court in the case positioned the 

requirement for a substantive and a procedural analysis of the restrictive law concerned to 

determine its reasonability. 

In Kanhaiya Kumar case,27 court held that the freedom of speech guaranteed to the citizens of 

this country under the constitution of india has enough room for every citizen to pursue his 

own ideology with the restriction provided in our constitution. Deciding upon the issue, the 

court observed that while exercising the right to freedom of speech and expression under article 

19(1)(a)citizens has to remember that theArticle 51 A of the Indian constitution also provides 

fundamental duties to every citizen which is the other side of the coin. 

In the case of V.A. Pugalenthi,28 the ingredients to constitute the offences of sedition punishable 

under section 124-A IPC would be that there must be words written, which may amounts to 

hatred or contempt or may excite or attempt to excite disaffection towards the government. 

What may further be required to constitute the offence of sedition is thatthe message conveyed 

in the pamphlet/complaint should carry the intention or tendency to create disorder or 

disruption of law and order also. 

V. BALANCE BETWEEN SEDITION LAW AND FREEDOM OF SPEECH AND EXPRESSION  

Mahatma Gandhi the father of our nation usually used the quote: “speech is silver, silence is 

gold”. It is rightly quoted by Napoléon Bonaparte: “The world suffers a lot. Not because of the 

violence of bad people. But because of the quietness of the good people.” It is contended that 

this provision strikes the correct balance between individual fundamental rights and the interest 

of public order. 

 Notably sedition is not mentioned as one of the grounds on which restrictions on the freedom 

of speech and expression may be imposed. The right to utter honest and reasonable criticism is 

a source of strength to the community rather than a weakness. Criticism of an existing system 

or the expression of a desire for a different system altogether is not prohibited. Much later in a 

PIL the court ordered that the law laid down in the Kedar Nath Singh must be strictly followed 

                                                      
26.(2013)12 SCC 73 
27.Kanhaiya Kumar v State Of Nct Of Delhi, W.P.(CRL)No. 558/2016 (2016). 
28.V.A. Pugalenthi v The State, Crl.O.P.No. 21463 of 2017 (2017). 
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by the concerned authorities. 

In interpreting the said provision the court must not merely look into the literal interpretation 

of words used but also take into consideration the antecedent history of the legislation, its 

purpose and the mischief which is being suppressed. The provisions of this section should be 

made to restrict their application to acts involving tendency to create public disorder. 

The phrase reasonable restriction in the constitution of India means that the restrictions 

imposed on a person on in the enjoyment of his right must not be arbitrary or of an excessive 

nature beyond what is required in the interest of the public. 

Sedition law was widely used to restraint the political disaffection against the Britishers in 

India. After independence India has undergone various reforms in social, economical, political 

and judicial processes in order to fulfil the needs of the world’s largest democracy. So we have 

to make reforms in sedition law with a view to serve the present day need of the society. 

VI. CAUSES OF IMBALANCE 

Section 124A is a relic of colonial legacy and unsuited in a democracy. It is a restraint on the 

justifiable exercise of right to freedom of speech and expression. This law suffers with a 

problem of definition along with a lack of administrative safeguards. 

The terms used in section 124A like disaffection; are dubious and are subject to different 

interpretation to the vagaries and inclination of the investigating officers. The provision of 

sedition was created when there was no fundamental right were available to citizen of India. 

When right to freedom of speech and expression was given which was to be curb under article 

19(2) only, no other grounds could be used to curb this freedom. In fact sedition was considered 

by the constituent assembly as a restriction under 19(2) but after many days of debate it was 

dropped, because of the bad past, bad history and misuse of this provision. 

VII. CONCLUDING REMARKS 

Section 124A of the Indian Penal Code has work to resist terrorist and anti-national elements. 

The idea to regulate speech through managerial measures assumes that the public sphere is 

speculating to provocation and outrage and the state has an important role as a mediator. 

It protects the government from attempts to overthrow the government with violence and illegal 

means. The continuance of the government established as per law is an essential condition for 

the stability of the state. Regardless of the degree of aspersion and insult a certain degree of 

closeness is needed to exist between the pronouncement and the potentiality of distorted 

amount of law and order. This is dynamic step in the direction of laws in regards of sedition as 
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it further restricts the scope of sedition. 

If contempt of court invites penal action then contempt of government should also attract some 

punishment. There is the need for a substantive and systematic analysis of the restrictive law 

concerned to determine its rationality. 

***** 


