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  ABSTRACT 
Purpose: The purpose of this paper is to do a comparative analysis of the tort of Intentional 

Infliction of Emotional Distress and its application in India. 

Research Implication: This paper provides a study into the IIED tort along with the 

comparison of the use of this tort in India, Britain and US with specific focus on the 

application in India. The future research could include the study on the tort of IIED as a 

separate tort to be established in India.  

Findings: The paper discusses in detail the tort of Intentional Infliction of Emotional 

Distress in UK, US and India. This tort has four essentials in order to determine liability. 

The tort of IIED is given the most importance in the American courts and considered a 

separate tort whereas in India the tort is not considered separately but as a parasitic injury. 

The paper discusses these aspects in detail and the cases. 

Originality/Value: The paper analyses the tort of IIED in depth and also does a 

comparative analysis in three countries. The paper then focuses on the application of the 

tort in India. The paper analyses certain cases wherein the application of IIED in India 

could be understood  

Keywords: Intentional Infliction of Emotional Distress, parasitic Injury, trespass to person, 

nervous shock, mental health, emotions. 

 

I. INTRODUCTION  
Tort is that branch of law that deals with the civil wrongs. There are various civil wrongs that 

have been classified in India and to name a few would be trespass to person, to property, 

negligence. All of these civil wrongs protect a person against some form of legal as well as 

physical injury. But the aspect of mental and emotional damage or distress is one which also 

needs to be addressed in law. For this, the tort of Intentional Infliction of Emotional Distress 

plays a very important role. This tort can be precisely defined as the intentional or reckless 

infliction of severe emotional and mental pain by one person on another in a very extreme and 

 
1 Author is a student at Kirit P. Mehta School of Law, NMIMS University, India. 
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outrageous manner. It is imperative in a society to consider and give legal recognition to the 

mental and emotional health of individuals. Intentional Infliction of Emotional Distress tort 

aims to serve this basic purpose. However, it is of utmost significance to understand the tort in 

itself as well as to know how different countries, specifically the UK, US and India treat this 

tort. Every country has its own legal system and their perspective also could be different. It is 

known that IIED as tort is not formally categorised in trespass to person. It has been stated that 

this tort does not get recognition as quickly as other torts have got through the common law 

system that they require proofs that are completely intangible. The test to determine how much 

stress a person actually went through due to the act of someone else is very difficult and 

completely subjective *. All the three countries have one similarity that they follow the 

common law system. Although the Indian legal system has been following the English law and 

considers it a source of the Indian law yet their perspective in different situations or torts have 

been different. This comparative analysis that will be further undertaken in the paper brings 

about an understanding as to how all the three common law systems differ on and treat 

Intentional Infliction of Emotional Distress tort. In order to understand in depth this tort in 

India, the application of IIED will be studied. The cases wherein this tort and the underlying 

principle has been identified are taken into consideration. The analysis gives an insight into 

how the mental as well as emotional distress is considered in Indian courts. Through this an 

insight into the importance of mental health in Indian society is provided. This simply implies 

that generally the laws are derived based on the society and how they perceive things. Laws 

tend to change overtime in order to keep up with the changing views in the country and to be 

dynamic. If mental and emotional health is considered highly important and there is awareness 

then the tort of IIED will also be placed very highly in the Indian courts or there could be a 

vice versa situation. This paper aims to completely look into the tort of Intentional Infliction 

of Emotional Distress and the understanding of the three countries of this tort with special 

reference to Indian courts application of the same.  

(A) Research Objectives 

1. To understand the tort of Intentional Infliction of Emotional Distress. 

2. To do a comparative analysis of Intentional Infliction of Emotional Distress tort in US, 

UK and India. 

3. To determine the application of Intentional Infliction of Emotional Distress tort in India. 

(B) Research Questions 

1. What is the tort of Intentional Infliction of Emotional Distress? 

https://www.ijlmh.com/
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2. How is this tort treated in US, UK and Indian common law systems? 

3. How is this tort applied in Indian cases? 

(C) Hypotheses 

1. H0 – There is no difference in understanding and application of IIED tort in the three 

countries. 

2. H1 - There is difference in understanding and application of IIED tort in the three 

countries. 

(D) Research Methodology 

The research is a qualitative research which has used secondary data to analyse the research 

objectives and test the hypotheses. It includes analysis through case studies which are 

secondary in nature being qualitative. 

(E) Review of Literature 

1. Cristina Carmody Tilley (2019) has tried to understand the tort of outrage and its 

recent development in American Law. The author has drawn a distinction between the 

element of outrageous conduct of the defendant and the aggressive conduct. The study 

is further based on the subjective as well as the objective tests used in determining 

liability.   

2. Mark I Levy et al (2003) have studied the protective feature that is available to victims 

in claiming mental injury damages specifically called the eggshell plaintiff. The authors 

have examined this feature and explain that a plaintiff with pre-existing mental issue 

could claim for higher damages even though the defendant was not the direct cause and 

only contributory. Through secondary research they have concluded that it is important 

to determine the liability of the defendant using medical aspects.  

3. Calvert Magruder (1936) has studied the importance of the need of a tort that 

addresses the mental as well as emotional distress being the sole cause of action of the 

plaintiff. Through the analysis of various cases, the author could find that courts have 

given emotions and feelings the legal value and concluded that it is imperative to do so.  

4. Cristina Carmody Tilley (2012) has studied dignitary torts and how they affect the 

first amendment of the American Constitution. The basic objective through this study 

was the thin line where freedom of speech and such dignitary torts including IIED lie. 

This paper studied what these different dignitary torts are including IIED. The author 

concluded through this research that if speech is given lesser or equal importance as 

dignitary torts, it tends to undermine speech. 

https://www.ijlmh.com/
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5. P. R. Handford (1979) undertook an analysis of how the tort of Intentional Infliction 

of Emotional Distress was recognised and have been applied in cases over a period of 

time. This paper gave a complete insight through case analysis and secondary research 

the development of the tort of IIED.  

6. F.A. Trindade (1986) has studied the three different types of injury and focused on 

whether a victim can calim damages only for purely mental pain. The basic purpose 

was to understand the cause of action in cases of mental suffering and a comparative 

analysis between US, British and Australian laws. The conclusion of the study was that 

IIED was one such tort for mental damages but the application in Britain is not 

particularly for mental damage unlike America. 

7. William L. Prosser (1939) has laid down the importance and need for recognition of a 

new tort called as the Intentional infliction of emotional distress. The paper studied the 

neglect of courts towards IIED and how slow the progress has been in this field. It is a 

complete detailed research on the need as well as the whole tort of IIED along with the 

essentials.  

8. Robert L. Rabin (2009) in his paper studied about the limitations of the tort of IIED 

both structurally and in practical application. His research concludes that the 

applicability of the tort is not absolute and available in all kinds of emotional distresses. 

9. Apurva Mathur et al. (2010) have studied the aspect of psychiatric damages in IIED 

in the Indian Landscape. Their study included the basic study of how such mental and 

emotional pain is treated in various Indian legal cases and also the ambit of the tort of 

IIED in India.  

10. Benjamin C. Zipursky (2011) undertook the study of the case of Snyder v Phelps in 

order to understand the tort of IIED which is referred to as tort of outrage. This paper 

studied in depth the element of extreme and outrageous conduct as stated by the 

Missouri Court.  

II. FINDINGS 
(A) The Tort of IIED 

Intentional Infliction of Emotional Distress (IIED) is a tort which comes under the category of 

trespass to body. Trespass to body includes assault, battery, false imprisonment but all of these 

torts recognise only the physical aspect and danger to the physical body. The recognition to the 

mental or the psychological aspect and the pain a person goes through mentally has been given 

under the tort of Intentional Infliction of Emotional Distress. This tort provides legal protection 

https://www.ijlmh.com/
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against mental pain and injury that has been intentionally inflicted upon by the defendant. 

Elements of Intentional Infliction of Emotional Distress: 

1. The acts of the defendant must be intentional or reckless; 

2. The conduct of the defendant has to be outrageous and extreme; 

3. This conduct has to be the cause; 

4. Of extreme/severe emotional distress caused to the plaintiff.2 

The precise definition of extreme and outrageous conduct was not laid down by the Missouri 

Court in this case but the court adopted a test to determine the same. The court said that the 

conduct exceeds all forms of decency and morality and completely intolerable in a civilized 

society.3 

In understanding the intention of the defendant under this tort, the courts rely on the test of 

finding an element or act which could indicate towards wrong or malice intention and the 

presence of mens rea. The courts try to determine through the act itself sometimes because the 

act or conduct could be so outrageous that the it itself satisfies the element of malafide intent4. 

The courts have stated that the intention can either be determined based on the conduct, if it 

was so outrageous or the defendant was aware of the consequences of his act. This implies that 

the defendant when carrying out such act or conduct could understand that the effect of this 

could be mentally painful and make the plaintiff suffer mentally as well as emotionally5. The 

courts interpret the fact that the act in itself being so outrageous and extreme that it can 

constitute as an evidence that the plaintiff has suffered mentally or emotionally.  

In Polk v. Inroads/St. Louis, Inc.6, the plaintiff had informed the company she worked in 

(INROADS) about the misconduct of her supervisor. However, after this incident the company 

started harassing the plaintiff by giving her work that was nearly impossible or making prank 

calls, manipulating her work records etc. The plaintiff filed a case against the company, 

INROADS and accused them of intentional infliction of emotional distress. The court in this 

case after verification of all facts and witnesses stated that this was not just an ill spirited action 

 
2 Hyatt v. Trans World Airlines, Inc., 943 S.W.2d at 297 CaseText 293, https://casetext.com/case/hyatt-v-trans-

world-airlines-inc (last visited Mar 18, 2021).  
3 Ibid 
4 Cristina Carmody Tilley, The Tort of Outrage and Some Objectivity about Subjectivity, 12 JOURNAL OF TORT 

LAW 283–360 (2019), https://poseidon01.ssrn.com/delivery.php?ID=114069009009102119024018102084014 

106004049020088012091073068100111009119067010103024018110017063062049097119001104025122120

003008043088026052065106126090089006108055015054081107067127002004116009093092005066096077

090123095112092007122123102029090029&EXT=pdf&INDEX=TRUE. 
5 Benjamin C. Zipursky, Snyder v. Phelps, Outrageousness, and the Open Texture of Tort Law, 60 DEPAUL L. 

REV. 473, 500 (2011) (hereinafter Zipursky, Open Texture). 
6 Polk v. Inroads/St. Louis, Inc. 951 S.W.2d 646 (1997) 
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but a completely planned and intentional mental harassment. This was a conduct which was 

completely intolerable and outrageous in a civilized society.  

In cases of Intentional Infliction of Emotional Distress, the complete onus lies on the plaintiff 

to first prove that the defendant inflicted such mental pain and agony due to which she suffered 

mentally as well as emotionally.  

Every tort has certain defences through which a defendant can plead its innocence in the court 

of law. These particularly include threats, annoyances, mere insults and indignities or any other 

form of trivial matters7. The basic principle behind the defences lies in the elements of IIED 

itself. The element speaks about extreme and outrageous conduct and if the defendant avails of 

the defence that its conduct was trivial and not which could potentially or substantially affect 

the plaintiff mentally and emotionally. But to determine this, the plaintiff’s mental health needs 

to be assessed because determining mental or emotional injury is one of intangible proof. The 

effect of a conduct on different people can possibly lead to different mental pain and the 

quantum of it could vary. This test is one which is completely subjective and the determination 

of the same requires complete and detailed analysis of the plaintiff as well as the defendant.  

However, there is an eggshell feature of this particular tort. It may happen that the plaintiff 

already suffers from some pre-existing condition mentally and due to this the impact of the 

distress caused by the defendant would be comparatively different or severe than expected. In 

such a situation the plaintiff recovers damages for the entire impact that has been caused to 

them. But it is important here for courts to distinguish between the impact that has been caused 

by the defendant and the pre-existing mental issue the plaintiff faces. This is an eggshell feature 

of IIED. The already present issue also gets covered under the case even though the defendant 

was not the cause of it but contributed towards it8.  

In IIED tort, only the plaintiff who has directly suffered from the infliction of such extreme 

conduct has the right of action. A bystander or any other person standing besides or nearby 

cannot claim for damages under this tort. However, there is an exception in cases of family 

members. If someone inflicts pain or mental agony to a mother, the child or spouse or any 

family member will also have a right to action because the family member too goes through 

mental and emotional pain in the process. Even in certain cases the bystander is compensated 

when the act that it has witnessed caused physical injury to a person and was of such a nature 

 
7 Burns v Mayer,175 F.Supp.2d 1259 
8 Mark I Levy & Saul E Rosenberg, the "Eggshell Plaintiff" Revisited: Causation of Mental Damages in Civil 

Litigation, 27 MENTAL AND PHYSICAL DISABILITY LAW REPORTER 204–206 (2003), https://www.jstor.org/sta 

ble/20786127 (last visited Mar 19, 2021). 
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that could be traumatising9. In these events, a witness to such a mentally disturbing crime can 

sue the defendant under the tort of Intentional infliction of emotional distress. 

III. COMPARATIVE ANALYSIS 
(A) UK – English Law 

In United Kingdom, the development of tort law specifically pertaining to dignity which they 

referred to as dignitary torts have completely been through the common law system. Where 

most of the European countries derived its legal system from Roman law, UK was not one of 

those countries10. UK developed a comprehensive defamation law to protect its citizens from 

being ridiculed falsely in front of the right-thinking members of society. They wanted to 

prevent spreading of rumours and gossips. But in the initial time, The English law did not 

consider any mental or emotional damage as a part of the tort law. However, it slowly started 

giving due attention to the violation of non-physical injuries and mental well-being. It was in 

Wilkinson v Downton11 where intentional infliction of nervous shock was developed. In this 

case, a joker as a practical prank told a woman that her husband had been beaten up in order to 

see how she reacts. The courts determined that this was enough for the plaintiff to go through 

emotional distress leading to the development of this tort. Here, there was no as such physical 

injury to the plaintiff but the a severe non physical injury or the mental and emotional trauma 

that she would have gone through.  

The case of Wilkinson12 had been further reiterated in other cases wherein they recognised the 

aspect of intentional infliction of nervous shock. A woman was informed by a private detective 

who impersonated as a police officer that she was communicating with some German spy and 

is now accused of the same. This was done to gain some information from the woman. The 

woman suffered mentally and the court awarded her damages under the tort of nervous shock13.  

However, in English Law Intentional Infliction of Emotional distress has not been formally 

recognised as is Intentional Infliction of Nervous shock. The courts particularly focus on the 

nervous shock as a tort and not the other aspects of mental and emotional traumas. 

(B) US – American Law 

In American Law the tort of Intentional Infliction of Emotional Distress has been widely  

 
9 Calvert Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 HARVARD LAW REVIEW 1033 

(1936), https://www.jstor.org/stable/1333061 (last visited Mar 19, 2021). 
10 Cristina Carmody Tilley, Rescuing Dignitary Torts from the Constitution, 78 BROOKLYN LAW REVIEW (2012), 

https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1133&context=blr (last visited Mar 19, 2021).  
11Wilkinson v Downton (1897) 2 QB 57  
12  ibid 
13 Janvier v Sweeney [1919] 2 KB 316 
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accepted as well as recognised in all the states of America14. Even in US, the tort of IIED was 

not which was recognised from the beginning. Although the IIED tort is a completely 

established tort unlike in English Law. Back in the 1890 Warren and Brandeis had identified 

the importance of this tort and mentioned that feelings have a legal value also15. In 1936 Calvert 

Magruder pointed out that every time the courts where it was duly noticed gave compensation 

for the mental and emotional aspect to the victims. He joined with William Prosser and they 

identified the need for having a separate tort for the protection of emotional and mental distress. 

Finally, in 1948, this tort of IIED was separately added to First Restatement of torts by the 

American Law institute. In the American legal system, IIED covers a much wider ambit of 

mental and emotional distress unlike the English law which only considers the nervous shock16. 

American courts believe that 'the interest in freedom from severe emotional distress is regarded 

as of sufficient importance to require others to refrain from conduct intended to invade it.’17 

British Courts do not consider the importance of IIED as a whole and only restrict themselves 

to the tort of nervous shock and so there is no authority as such binding on the British courts. 

It is important that such a tort which covers all the mental and emotional aspects to be added 

to the English Common law system.  

The American Legal System puts so much emphasis on the emotional and mental pain that it 

has provided for even the negligent infliction of emotional distress. The basic difference which 

stands here is of Intention or the presence of mens rea. American Courts believe that even if 

the plaintiff is not able to prove mens rea then at least the trauma they suffered will be able to 

get damages under NIED, if not IIED. Their underlying principle is that the emotional and 

mental pain has already been inflicted and the plaintiff has or is going through the suffering. If 

intention cannot be proved then the case cannot be altogether thrown away because the plaintiff 

has still suffered and so they provide the tort of negligent infliction of emotional distress. 

(C) India 

The law of tort in India is not a codified law but one of the common law system which has 

evolved over time. But there are certain torts which have been formally recognised and are 

known to be as civil wrongs with set established elements. Trespass to person formally includes 

battery, assault, defamation and false imprisonment but does not recognise Intentional 

Infliction of Emotional Distress (IIED). It has been seen that US officially recognises this tort 

 
14 P.R. Handford, Intentional Infliction of Mental Distress: Analysis of the Growth of a Tort, 8 ANGLO-AMERICAN 

LAW REVIEW 1–23 (1979).  
15 supra 
16 F. A. TRINDADE, THE INTENTIONAL INFLICTION OF PURELY MENTAL DISTRESS, 6 Oxford Journal 

of Legal Studies 219–231 (1986), : https://www.jstor.org/stable/764204 (last visited Mar 19, 2021).  
17 State Rubbish Collectors Association v. Siliznoff 240 P.2d 282 (1952) 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1545 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 1537] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

whereas the ambit of this tort in UK is quite narrow. But in India this tort has not even been 

given the due recognition in the common law system. Although it has been seen in both civil 

as well as criminal cases that the mental damage and emotional pain, all these aspects which 

come along with the injury (commonly this mental suffering is called parasitic injury) which 

the victim has suffered; they are given compensation for the same18. Nervous Shock as a tort 

has been specifically recognised under negligence as a tort but it is considered to be separate 

from the mental and emotional pain and suffering that a person goes through. The problem 

with parasitic injury is such that in cases where there is only presence of mental or emotional 

pain inflicted by the defendant then the cause of action does not arise; it has to be as an 

additional injury to the physical injury so inflicted.  The cases which only deal with IIED as a 

cause of action are hardly there and the understanding of the same is particularly very low in 

the Indian context.  

1. Application Of IIED In Indian Legal Cases 

The application of Intentional Infliction of Emotional Distress has not been done formally in 

civil cases. The mental and emotional pain is generally seen as parasitic injury and been 

provided damages to the victim. In Lucknow Development Authority v M K Gupta19 the basic 

facts were that the authority was supposed to provide the plaintiff with a flat and they failed to 

do so in the time they had stated. Due to this, M K Gupta filed a case against the authority for 

mental agony and bad business practices. The Supreme Court of India decided this case under 

the Consumer Protection Act but also stated that the mental agony and harassment suffered by 

M K Gupta will also be compensated under this act itself and subsequently awarded 

compensation for the same. The aspect of mental suffering has not been taken separately as 

Intentional Infliction of Emotional Distress tort but rather a part of the consumer protection act. 

Even though it has not been individually treated with but the Indian courts gives emotional and 

mental pain due importance and understands mental health which is basically the underlying 

principle behind Intentional Infliction of Emotional Distress tort.  

The case of R.D. Hattangadi v Pest Control India Pvt Ltd20 is also one to be considerably noted 

when emotional distress as a tort is being examined. In this case, the plaintiff was travelling in 

a car driven by the driver and due to rash and negligent driving of the driver as well a motor 

lorry, both these vehicles collided with each other. Due to this collision, the driver was thrown 

out and the plaintiff was stuck in the car which was owned by the pest control India Pvt Ltd. 

 
18 Sanskriti Gupta, Transnational Exploration of the Tort of Intentional Infliction of Emotional Distress India Legal 

(2020), https://www.indialegallive.com/special-story/transnational-exploration-of-the-tort-of-intentional-inflicti 

on-of-emotional-distress/ (last visited Mar 19, 2021).  
19 Lucknow Development Authority v M K Gupta 1994 AIR 787 
20 R.D. Hattangadi v Pest Control India Pvt Ltd 1995 AIR 755 
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The plaintiff was rescued by the villagers and was admitted in the hospital. Unfortunately, the 

plaintiff was paralysed and was unable to work further and earn his livelihood. Although the 

plaintiff tried to recover damages through insurance and also asked the Pest Control India Pvt 

Ltd to pay damages as well wherein the company refused to pay by stating that their driver was 

very careful while driving and not at all rash and negligent. The Supreme Court in its judgement 

directed the Pest Control company to pay damages not only for the loss of work and life, 

medical expenses but for the mental agony and the nervous shock the victim went through. The 

court specifically took into account the mental issue in the case and made sure that the victim 

is compensated and awarded damages. Yet again, just as different torts are formally recognised 

by the courts and law, the tort relating to mental and emotional distress has not been taken into 

account as IIED.  

It is substantiated that the mental harassment and distress is particularly considered but as a 

parasitic injury to the already violated rights of the victim. In both the above cases, mental 

agony of the plaintiff is considered but only as an additional distress the person went through. 

Due to this even if plaintiffs only suffer mentally or emotionally in India people do not file a 

case because this tort is not known to be officially. Citizens know about many civil wrongs like 

assault and battery or defamation and others such and so they are aware that they have cause 

of action if any of the acts of a third person has or had led to the violation of any legal right. 

Although the Indian Penal Code defines section 498A21 to cruelty which includes mental 

harassment but the scope is of marital relations. It specifies if the husband or any relative of 

the husband inflicts such mental pain or cruelty that the wife would either harm herself or to 

harass her for property (commonly called as dowry).  

As a separate tort as well as a cause of action in of Intentional Infliction of Emotional Distress 

is completely missing in the Indian Legal Landscape. The usage of the same is more in an 

indirect form which necessitates the requirement of the violation of other legal rights which 

could have a cause of action in either the criminal or the civil law. This is a big drawback in 

the application of the emotional distress in legal cases.  

IV. CONCLUSION 
Intentional Infliction of Emotional Distress (IIED) is one of the most important but an 

undervalued tort in the society. This tort gives due importance to the mental and emotional 

distress. The tort of IIED is well established in itself with the required essentials and defences 

along with the liability to be proven. Considering the basic tenet of innocent before proven 

 
21 S. 498A, Indian Penal Code,1960 
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guilty, the onus of proving the liability is on the plaintiff. The basic purpose of this entire tort 

is not only to give damages for mental or emotional suffering but to make these distress as the 

sole cause of action in the court of law. In the comparative analysis it can be understood that 

the only country out of the three that is the US recognises this tort officially and allows victims 

to file a case in the court on the grounds of mental or emotional pain. As stated in the findings, 

the UK common law system has always attached the importance to the nervous shock aspect 

and given lower recognition to the mental aspect in cases. In India the tort is not even 

recognised. Here, only the mental agony is always attached with some other civil or criminal 

action in the court of law basically considering it a parasitic injury. This gives an insight into 

the development of mental health in each of these countries. The mental awareness is low in 

India and still does not consider mental or emotional issues to be one of utmost importance and 

so does the law. The law develops along with the society and this can be inferred from this case 

itself. In the US, mental health is recognised by the citizens and normal unlike in India. This is 

one of the reasons why the American legal system adapted with the belief of the society and 

incorporated this tort back in 1956 itself. The Indian courts have not proceeded in this direction 

and does not yet give the victims the opportunity to file a legal case when the only ground is 

one of mental harassment or agony.  

Through the application of IIED in India, it can be said that it is one which is not direct. Torts 

is that branch of law which has developed over time through the cases itself and is not codified. 

In the Indian landscape the development of this tort is very slow and till date not given the 

mental aspect the sole reason for a cause of action. In testing the hypotheses, the null hypothesis 

states that there is no difference in the understanding and application of the tort in the three 

countries but this hypothesis is not true and is tested through the research findings. IIED is 

comprehensively given due recognition only in the United States whereas in the UK this is on 

the lower side taking into consideration the nervous shock. Taking in consideration the Indian 

courts, IIED is not even understood by the general public nor do they consider it to be one of 

the most needed torts in the society. It can be concluded through secondary research that only 

the United States courts have been able to give due consideration. Hypothesis 1 has been tested 

and it stands true that there is difference in the understanding and application of the tort of IIED 

in all the three countries.  
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