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Statutory Duty to Ensure a Safe Working 

Environment That Does Not Pose Health-

Risk for Employees: The Namibian 

Position 
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  ABSTRACT 
Traditionally, in any form of employment, the employees did not have a voice as far as their 

rights are concerned within the workplace. This mainly due to the fact that employees 

where regarded as slaves. Hence, as a result of slavery and voice labour, employees could 

not enjoy any employment related rights. This status of affairs was the order of the day in 

most countries that were under colonial rule and Namibia was no exception to this 

situation. During the colonial era, employees did not enjoy adequate legislative rights. 

However, the with adoption of the supreme Constitution2 and other subsequent pieces of 

legislation as such as the Labour Act 11 of 2007 and its predecessors, employees are now 

entitled to employment rights, in particular the right to safe working environment.3 The 

question that this paper reflects on is whether the legislative right to safe working 

environment guaranteed by the law is adequately enjoyed by the employees.  

 

I. INTRODUCTION  
The World Health Organisation (WHO) defines occupational health as dealing ‘’with all 

aspects of health and safety in the workplace and has a strong focus on primary prevention of 

hazards."4 The WHO continues to define health as "a state of complete physical, mental and 

social well-being and not merely the absence of disease or infirmity."5  

 The Labour Act 11 of 2007 as amended is primary piece of legislation that guarantees 

occupational safety and health of employees at the workplace. In particular, the preamble of 

 
1 Author is a Lecturer at School of Law, University of Namibia, South Africa. 
2 Article 1(6) 
3 Section 39 of the Labour Act 11 of 2007 as amended. 
4 https://www.who.int/westernpacific/health-topics/occupational-health  
5 https://www.who.int/about/governance/constitution  
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the Act, provides that one of the reasons for its enactment is to ensure the health, safety and 

welfare of the employees. Furthermore, section 39 of the Act requires employers to provide 

working environment that is safe and without health risk to the employees.   

Increasingly, in Namibia, there are cases where employees are being injured while at the 

workplace. This is despite the legislative protection of employees’ safety and health whilst at 

the workplace. In an article published in the local newspaper in 2018, the then Minister of 

Labour, reportedly stated that there has been an increase in workplace-related injuries and 

fatalities countrywide during the 2017/2018 financial year.6  In the year 2021, the same 

newspaper reported that an employee who was employed by the municipality has injured his 

spinal cord, causing his legs and hands to be paralysed.7 This incident reportedly took place in 

2019. 

If Namibia has a law that promotes employees safety and health and employers have the duty 

to provide safe working conditions, one seem to wonder, why injuries take place at workplaces. 

Are the employees careless or negligent; are the laws inadequate; or are the employers slacking 

in ensuring compliance with their statutory obligations? In seeking to answer these questions, 

this paper therefore seeks to provide a critical review of the employer’s duty to ensure safe 

working environment for the employees. 

II. THE EFFECT OF EMPLOYMENT RELATIONSHIP 
When an employer and employee conclude an employment contract, whether verbally or in 

writing, they create an employment relationship. Hence, the parties to an employment contract 

set out their rights and obligations in such a contract, requiring each party to perform their 

contractual obligations. The employment contract like any other contract is founded on 

consensus and the principle of the freedom of contract. Freedom of contract entitles the parties 

to the contract to make certain decisions regarding contracting, such as the decision of ‘whether 

to contract, with whom to contract and on what terms to contract.’8 Freedom of contract does 

however not mean that the parties to an employment relationship must create unfair terms and 

conditions for either party to the employment relationship, especially where the employee is 

concerned. The Namibian labour law have changed direction after the adoption of the supreme 

Constitution in 1990. Already under the Labour Act 6 of 1992, the country moved away from 

 
6 Namibian Newspaper “Workplace accidents, fatalities on the rise-Nghimtina” available at 

https://www.namibian.com.na/177034/archive-read/Workplace-accidents-fatalities-on-the-rise-%E2%80%93-

Nghimtina 
7 Namibian Newspaper ‘’Disabled Govt employee waits two years for house’’ available at 

https://www.namibian.com.na/210970/archive-read/Disabled-Govt-employee-waits-two-years-for-house  
8 Dale, et al. The Law of Contract in South Africa 3rd ed (Oxford University Press) 24) 
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unfair labour practices.9 This position has ever-since been maintained and as such the current 

labour legislation, i.e the Labour Act, of 2011, dedicate a chapter to deal with issues relating 

to unfair labour practices. 

The employment relationship between the parties must be mutually beneficial. In other words, 

both the employer and the employee must derive some form of benefit from the employment 

relationship. The essential features of a contract of employment include reference to the 

provision of services by the employee in return of the payment of remuneration by the 

employer.10 This common law principle has been adopted by the statute and if any of the parties 

fail to comply with their duty, the innocent party will not only have a claim against the other 

party in terms of the law of contract but also in terms of labour legislation. 

The employment relationship between the parties does not only provide for the employee’s 

duty of provision of services and the employer’s duty to pay remuneration, but it also extends 

to the provision of safe working environment by the employer. Hence, in order to ensure that 

the employee performs his or her work properly, the employer is required to ensure that the 

working environment is safe and conducive for the employee. The employer must not take this 

duty lightly, because if he or she does this, the employee might be force to take action against 

the employer, which may negative affect the employment relationship of the parties. It is often 

believed that because the employer provides the employee with a job, dedicates the type of 

work to be done and the manner in which the work must be done; and pays the latter’s salary 

or wages, he or she is in position of authority.  However, this does not give the employer a 

permit to subject his or her employees to poor working conditions, especially where the issues 

of occupational health and safety are concerned.  

The employee is entitled to work in an environment that is safe and free of health risks by virtue 

of the employment relationship established between the employer and the employee. In the 

absence of an employment relationship, the employee does not have any basis on which to 

claim rights relating to occupational safety and health. Hence, it is the employment relationship 

that places a statutory duty on the employer to provide a safe working environment for the 

employee. In other words, a person cannot enforce a claim against another in respect of the 

right to safe working environment. Such a claim will be bad in law as there is no basis on which 

 
9 Generally employer’s providers of employment, has an upper hand went it comes to creating terms and 

obligations in terms of the employment contract. Therefore, without a law that protects both the employer and the 

employee, it is highly likely that an employer may create terms and conditions that are more favourable for the 

latter, even if such terms and conditions adversely affects the employee. Hence, the move that the Namibian 

legislature has taken in promulgating a law that takes employees wellbeing into account must be applauded.  
10 Section 11(1) of the Labour Act 11 of 2007/ 
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it can be founded. Hence, it is firstly important to establish the existing of an employment 

relationship before any possible claim based on the employer’s failure to maintain a safe 

working environment can be made. 

III. THE EMPLOYER’S DUTY  
The employer has a statutory duty to ensure that the working environment is safe and free of 

health risk for the employee. This duty requires an employer to take certain steps and 

implement procedures to the extent that this is possible and can be reasonably be expected from 

an employer to ensure the safety of the employees in the workplace. 

Section 39 of the Act, in particular provides that: 

Every employer or person in charge of premises where employees are employed must, without 

charge to the employees - (a) provide a working environment that - (i) is safe; (ii) is without 

risk to the health of employees; and (iii) has adequate facilities and arrangements for the 

welfare of employees. 

Firstly, it is important to note that the expenses incurred by the employer in providing an 

environment that is safe and without health risk, must be borne by the employer.11 It is unlawful 

for the employer to deduct any expenses from the employee’s salary, where these expenses 

relate to the upkeep of the working environment, and to ensure safety and health of the 

employees. Due to increasing number of job losses and rise in unemployment, employees in 

fair of dismissal may choose not challenge a practice where the employer place a financial 

burden on the employees for the upkeep of the working environment. However, the employee’s 

election not to challenge the employer’s action in this regard, does not make such a practical 

lawful or acceptable. 

Secondly, the employer’s, function of ensuring a good working environment is two-fold, as far 

as section 39 is concerned. The first leg of the duty requires the employer to provide a safe 

working environment. Safety has to do with ensuring that the working environment is not 

hazardous. For example, sharp objects laying around at the work premises, leakage in the 

ceiling of an office where the employee work, doors that are not locking property, elevators 

that are not functioning well are all factors that compromise on the employer’s duty to provide 

a safe working environment. The failure to provide protective clothing and essential tools to 

execute one’s duty properly, is equally a breach of the employer’s duty to provide a safe 

working environment. The second leg of the duty the duty to ensure a good working 

 
11 Parker, C (2012) ‘’Labour Law in Namibia” UNAM PRESS 96 
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environment under section 39 is provide a working environment that does not expose 

employees to health risk. This duty places a responsibility on the employer to take the necessary 

steps to ensure that its employees’ health is protected.12 A lack of proper sanitation such as a 

toilet that is not properly cleaned or lack of proper running water are some of the factors that 

may pose health risk at an employer’s organisation. Furthermore, the duty of healthy working 

environment could be easily breached in mining and construction-related industries. Mining 

companies extract minerals and other substances from the ground, which if inhaled could 

severely affect the health of the employees involved in such an extraction process.  

The extend of the employer’s duty of ensuring occupational safety and health will depend on 

the type of industry in which the employee finds himself or herself and the nature and the type 

of work the employee performs. For example in this fishing industry, employees working for 

the fishing industry, need protective clothing to protect them against the cold environment that 

they are working in, which environment is required to keep the fish fresh. Employees working 

in the mining industry, for example in the position of miner, may require a helmet visor, cap 

lamps, face shields, boots, gloves and other protective clothing. Similarly, employees in a 

construction industry, will require protective clothing and boots for example. Occupational 

safety and health is not only important for employees that traditionally do dangerous work such 

as the miners, construction workers and electricians. Hence, employees working in an office, a 

lecturer, lecturing students, a banker, a baker, a lawyer, nurse and even a general worker all 

need to work in an environment where occupational safety and health is a priority. Dirt, noise 

and air pollution, absence of proper natural light and poor building infrastructure are all factors 

that can pose issues of safety and health of employees. 

The law is not one-sided and does not intend to protect on party to an agreement whilst unfairly 

punishing the other. It is on this basis that the employee equally have the corresponding duty 

to ensure occupational safety and health.  

Section 41 of the Act provides that 

Employee has a duty to - (a) take reasonable care to ensure - (i) the employee’s own safety and 

health in the workplace; and (ii) the safety and health of any individual who may be affected 

by the employee’s activities at work; and (b) co-operate with the employer to enable the 

employer to perform any duty imposed under this chapter or the regulations. 

Employees also have a duty to take reasonable care to ensure their own safety and health in the 

 
12 Ibid. 
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workplace as well as the safety of their co-employees.13 In the case of Namib Mills (Pty) Ltd v 

Shigwedha14 the Court found that the employee’s dismissal was justified by the fact that the 

employee failed to uphold his statutory duty which aims at protecting employees and other 

persons. This is case gives a clear indication that the failure of the employee to uphold a 

statutory duty as outlined in section 41 may lead to the dismissal of the employee. This is 

because the duty does not only require the employee to take measures to protect himself or 

herself, but there is a need for the employee to also consider  the safety of his or her co-

employees and other persons who may be affected by the employee’s action or inaction as far 

as safety is concerned. This duty therefore entails that employees cannot blame an employer 

for unsafe working environment, while the former does not take reasonable steps to protect 

himself. Hence, an employee who is negligent at the workplace and as such exposing himself 

or herself to health and safety risk cannot has no one else to blame but himself or herself for 

any possible risks he or she may suffer. The employees duty to ensure his or her own safety 

does however not give the employer a ‘free ticket’ to slack in his duty to providing safe working 

environment, while hiding behind the employee’s corresponding duty to protect himself or 

herself against health and safety risks.  

IV. THE EMPLOYEE’S RIGHT 
Section 42 of the Act provides that   

(1) If an employee has reasonable cause to believe that, until effective measures have been 

taken, it is neither safe nor healthy to continue work in a place of work, that employee may 

leave that place. (2) If an employee leaves a place of work in terms of subsection (1), the 

employee must immediately inform the employer of the basis for believing that it is not safe or 

healthy to continue working there. (3) An employee who leaves a place of work in terms of this 

section is entitled to the same conditions of service applicable to that employee and to receive 

the same remuneration during the period of absence. 

Section 42 provides an employee who is exposed to unsafe and/or unhealthy working 

environment with a remedy. However, before an employee can enforce this remedy, he or she 

must comply with certain requirements. Firstly, the employee must have a reasonable cause to 

believe that the working environment has become unsafe and unhealthy for the purposes of 

performing his or her work. This requirement can be satisfied with factual evidence. In other 

words, there must be some form of evidence that indicates that the employee has a reason to 

 
13 Section 41 (a) of the Act. 
14 (LCA 34/2012) [2013] NALCMD 6 (22 February 2013). 
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believe that the working environment is unsafe and unhealthy. For example electrical wires  

left open and unattended to in one’s office can provide reason for employee to believe that the 

working environment is unsafe. The employer’s failure to provide the employee with protective 

clothing, where the work so demands, can also entitle the employee to leave the working 

environment due to safety reasons. The second requirement entails that the employee must 

communicate to the employer and outline the reasons for him or her believing that the working 

environment is not safe and healthy. This will enable the employer to put measures in place to 

remedy the problems being raised by the employees. Hence, an employee cannot simply decide 

to leave his or her place of work without communicating to the employer and providing reasons 

why he or she is leaving the workplace, which reasons should be centred around the safety and 

health-related issues at the workplace. Lastly, if the employee leaves the workplace basis of 

unsafe and unhealthy working environment, he or she will still be entitled to the same 

remuneration and conditions of services, which he or she received and enjoyed prior to leaving 

the workplace. An employer will find itself in trouble, if he or she denies an employee 

remuneration or any other condition of service based on the fact that the employee leaves the 

workplace, where such an employee action warranted in terms of section 42 of the Act. 

V. POSSIBLE APPROACHES TO ENSURING COMPLIANCE WITH THE STATUTORY 

DUTY 
There are certain procedural steps that can be taken by the employer in order ensure that he or 

she complies with the statutory duty of occupational safety and health. 

Before taking a step to employ personnel, employers must first study the industry in which they 

intend to operate and identify the possible health risk that can posed to employees. Thereafter 

put measures in place to minimise such risks. This assessment is only not crucial before 

employment of personnel, but must be carried out at different intervals to ensure that the 

employer maintains his commitment of providing an environment that is safe and free of health 

risk. In fact, the practice of ensuring safe and healthy environment is not simply a commitment 

that employers has to keep and maintain, but it is a statutory duty which must be complied with 

at all times. 

Another important step is to employ an occupational safety and health officer. This is a 

professionally trained person, who possess experienced in handling issues relating to health 

and safety of employees in a workplace. In order to avoid the financial burden of paying a 

salary to the occupational safety and health officer, the employer may decide not to appoint 

such an officer. However, this approach may have far-reaching consequences for the employer. 
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An unsafe working environment may pose risk to employees, resulting in injuries for the 

employees. An employee who is injured at the workplace due to the ‘’employer’s’’ negligent 

in ensuring safety, may sue the employer for such an injury. In extreme situations, unsafe 

working environment may result in death of the employee. This state of events could be avoided 

if there is an occupational safety and health officer on the employment premises. 

It is important that employers create policies regarding occupational safety and health. 

Although this approach is important for all types of employers, it becomes more important 

when dealing with an employer employing a large number of employees. This policies must 

clearly set out the employer’s mandate in ensuring health and safety of the employee at the 

workplace. Furthermore, the occupational safety and health policy must also identify the 

procedures to be followed in handling issues relating to safety and health. The responsibility 

of dealing with issues of safety and health must be given to an identified persons or people, 

normally the occupational safety and health officer. 

It is not enough to have policies relating to occupation safety and health in the workplace 

without practical implementation of such policies. In other words, the policies should be 

implemented continuously and consistently. For example, if the policy provides that the 

occupational safety and health team will do an inspection of the workplace on a quarterly basis, 

this function must be carried out. If the policy require maintenance to made to the infrastructure 

on an annual basis, such commitment must be complied with. Hence, as far as it is possible and 

practicable, the occupational safety and health policies must be implemented. In the event 

where it is impossible to implement a particular provision or requirement, the reasonable 

person or people must note the reasons why it is impossible to implement a particular provision; 

whether it is possible to come up with interim measures to ensure that the provision is adhered 

to even if it is only partially; and the mechanisms put in place to ensure that in future, the 

provision will be adhered to.   

Timeous response to concerns regarding occupational safety and health is important. The 

employer must act quickly if an employee for example, reports an issue that centres around 

safety and health. It could be to remove an object that poses safety risk, or to replace a fixture 

which if not replaced could pose safety or health risk for the employee. Failure in acting 

speedily, may cause the employee to suffer. 

VI. CONCLUDING REMARKS 
This paper sought to review the employer’s statutory duty of occupational safety and health. 

From the arguments advanced in this paper, it is clear that a person must be in an employment 
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relationship with another, to claim a right to work in an environment that is free of safety and 

health risk. A contract of employment, whether oral or written is a prima facie proof that an 

employment relationship exist between the parties.  

The employer must take all reasonable steps to ensure compliance with his or her statutory duty 

to provide a working environment that is safe and free from health risk. In the event that the 

employer is unable to comply with this statutory duty in its entirety, he or she must still take 

the necessary action to comply with the duty to the extent that it is possible and practicable in 

the circumstances. The employer’s function in complying with the statutory duty includes, 

prior assessment of the working environment to determine safety and health of the employees; 

creating an occupational safety and health policy; appointment of an occupational safety and 

health officer; continuous inspection of the infrastructure; and the timeous response to issues 

of health and safety within the workplace.   

The duty of health and safety does not end with the employer. Hence, the employee also has 

the role to play in ensuring that he or she works in an environment that is free from safety and 

health risk. Self-care and concern for co-employees is important. Both the employer and the 

employee have rights as was outlined in this paper to take action against the each other in the 

event of them comprises on the provision and enjoyment of a safe working environment. 

***** 
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