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  ABSTRACT 
The directors have a responsibility to behave in good faith and uphold the fiduciary 

relationship's integrity. However, there may be times when the board of directors oversteps 

their jurisdiction or acts under the guise of the company's independent legal organisation. 

Furthermore, they are the company's directing minds, and any behaviour that is contrary 

to the law will be held accountable to them. As a result, some provisions requiring the 

director to be held personally liable for their actions must be included. The author of this 

paper discusses the need for incorporating provisions for a director's criminal liability, as 

well as provisions under the Company Law that impose criminal liability on directors, and 

the impact of the Companies Act's Decriminalization by virtue of the "Companies 

(Amendment) Act 2020." The author rejects the modification because it undermines and 

negates the goal of introducing penal clauses, which could be detrimental to the Company's 

long-term operations. 

 

I. INTRODUCTION  
The theory of alter ego states that a company can be held criminally liable for the actions of 

the individuals in charge of the company's affairs. The philosophy aims to treat the corporation 

and its directors/shareholders as a single entity, thus lifting the corporate veil. This paper seeks 

to trace the evolution of the notion of alter ego in India by deconstructing a number of important 

Indian court decisions. Iridium India Telecom Ltd. v. Motorola Inc.3, followed by Sunil Bharti 

v. CBI,4 established the stage for a more nuanced approach to corporate criminal culpability. 

This article draws on that context to discuss the rapidly changing legal landscape, culminating 

in the recent amendments to the Companies Act, 2013, which further the Indian government's 

goal of striking a balance between making the legal framework more conducive to businesses 

while also ensuring that reasonable measures for wrongful acts or omissions by companies 

remain in place. Although the recent reforms are a good step toward making India more 

 
1 Author is a Student at Amity Law School, Noida, India/ 
2 Author is a Student at Amity Law School, Noida, India. 
3 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 (Ind.). 
4 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.). 
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business-friendly, this paper emphasises the urgent need to overcome the obstacles that are 

anticipated to arise as a result of the updated framework's implementation. 

The development of company law began in common law with the formulation of the premise 

of separate legal entity,5 which was later embraced by Indian courts.6 The courts, on the other 

hand, have examined this idea and chosen not to adhere to it rigidly.7 As a result, the corporate 

veil can be raised in certain circumstances, particularly where two crucial elements for 

establishing criminal culpability, namely, mens rea (guilty mentality) and imposition of 

physical punishment, are missing. 

The sanctity of the fiduciary connection between the company and the directors is a well-

established principle of Corporate Law,8 and a Director of a company must fulfil his 

responsibility with the utmost good faith.9 However, there have been some recent instances 

where business directors have betrayed the company's trust and profited from their illegal 

actions. Consequently, despite the fact that a corporation has its own legal existence, certain 

essential principles have arisen to support the imposition of criminal accountability on a 

company's directors through breaching the corporate veil. 

1. The Alter-Ego Doctrine: The company's guiding mentality must be held criminally 

accountable. 

2. Ultra-Vires: Any act of a director that goes beyond the director's powers and functions as a 

result of his position is enough to hold him personally accountable.10 As a result, the director 

must operate within his authority. 

There are various situations where a director may be held personally accountable in addition 

to the company's liabilities because the director is presumed to have acted under the guise of 

the corporation.11 The Act does not specifically specify the director's criminal culpability; 

nonetheless, the "officer" who is in default for committing a wrongful act or any act in violation 

of the Statute is subject to criminal punishment. A director12 is included in the Act's definition 

of "officer," and "officer who is in default" includes a director who is subject to any penalty, 

 
5 Solomon v. Solomon & Co., [1897] AC 22 (HL). 
6 Vodafone International Holdings v. Union of India, MANU/SC/0051/2012; (2012) 6 SCC 613. 
7 Bhatia Industries and Infrastructures Ltd. v. Asia Natural Resources (India) Ltd., MANU/MH/1827/201; (2017) 

Comp Cas 46. 
8 Sangramsingh Gaikwad v. Shantadevi Gaikwad, MANU/SC/0052/2005 AIR 2005 SC 809; Kamal Dutta v. Ruby 

General Hospital, MANU/SC/8408/2006 (2006) 7 SCC 613. 
9 Tata Consultancy Services v. Cyrus Investments Pvt. Ltd., MANU/SC/0227/2021; C.A. No. 440/2020 (SC); 

Subrata Roy Sahara v. Union of India, MANU/SC/0406/2014; (2014) 8 SCC 470. 
10 Re Brazil Rubber plantations and Estates Ltd, (1911) 1 Ch.425. 
11 A. Ramaiya, Guide to the Companies Act (19th ed., 2020). 
12 The Companies Act, 2013, § 2 (60). 
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jail, or fine.13 As a result, regulations that impose criminal culpability on a corporate official 

may also impose liability on the Director. 

II. THE NOTION OF CORPORATE CRIMINAL LIABILITY & ALTER EGO 
The connection of criminal culpability to businesses has long been a source of debate in legal 

systems. Until the seventeenth century, when corporations were ubiquitous, the prevalent belief 

was that they could not be held criminally accountable.14 Initially, corporations were only 

considered as becoming involved in criminal proceedings when charges of public annoyance 

were made. When quasi-public corporations were judged to have produced public nuisance as 

a result of their nonfeasance, the systems in England and the United States first equated public 

nuisance with corporations.15 This precedent later evolved into the more general idea that an 

individual acting as a corporation's representative could not be held liable for the corporation's 

failure to undertake a specified task since only the corporation was obligated to do so.16 

This theory allowed courts to hold private commercial enterprises criminally accountable for 

public nuisances that had previously been attributed only to quasi-public corporations.17 

Ultimately, it was decided that businesses might be held criminally accountable for positive 

acts and omissions as well. The courts were free to apply the approach to other acts of 

misfeasance that did not need purpose after the precedent for holding corporations guilty of 

misfeasance for producing a nuisance had been established.18 

Until 1909, when the United States Supreme Court became the first to hold a corporation 

accountable for a crime requiring intent,19 this ambit was slower to expand to include offences 

requiring intent.20 This decision was widely panned at the time for being contradictory to the 

goal of criminal law as a tool for punishing people who have committed moral wrongdoing, 

owing to its reliance on corporate vicarious guilt. 

Since then, the apportionment of corporate culpability for acts requiring criminal intent has 

increased dramatically over the world. In India, the Supreme Court has repeatedly declared that 

any criminal offence requiring a minimum sentence plus a fine prohibits courts from imposing 

 
13 The Companies Act, 2013, § 2 (61). 
14 Kathleen F. Brickey, Corporate Criminal Accountability: A Brief History and an Observation, 60 WASH. U. 

L. QUARTERLY. 393, 396 (1982). 
15 L.H. LEIGH, THE CRIMINAL LIABILITY OF CORPORATIONS IN ENGLISH LAW 16-18 (1969). 
16 JOHN C. COFFEE, JR., CORPORATE CRIMINAL RESPONSIBILITY, ENCYCLOPAEDIA OF CRIME 

AND JUSTICE 253-254 (Sanford H. Kadish ed., 1983). 
17 James R. Elkins, Corporations and the Criminal Law: An Uneasy Alliance, 65 KY. L. J. 73, 91-92 (1976). 
18 New York Central R. Co. v. United States, 212 U.S. 481 (1909). 
19 James R. Elkins, Corporations and the Criminal Law: An Uneasy Alliance, 65 KY. L. J. 73, 91-92 (1976). 
20 Supra 18 
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merely the fine.21 Companies could not be tried for offences that required corporal punishment 

or incarceration, according to the High Courts of many Indian states, because companies could 

not be sentenced to prison.22 After the Supreme Court's decision in A.K. Khosla v. T.S. 

Venkatesan, the judiciary began to address the other obstacle of not being able to attach mens 

rea to a firm, which was a requirement unless the statute clearly excluded it.23 The courts also 

began to recognise that, while a sentence that exceeded the statute's requirements was always 

illegal, a sentence that was less than the statute's requirements was not necessarily illegal.24 

Finally, in Standard Chartered Bank and Others v. Directorate of Enforcement and Others,25 

the Supreme Court consolidated its position on the issue, paving the way for subsequent 

decisions and legislative amendments. The current legal regime in India imposes criminal 

liability on company officers, either broadly through the Indian Penal Code, 1860, or more 

specifically through provisions such as Section 27 of the Securities and Exchange Board of 

India Act, 1992, which states that an officer of a company will be found guilty of offences 

committed by companies if that officer is in charge of and responsible for the company's 

business, and Section 450 of the Companies Act, which states that an officer of a company will 

be found guilty of offences committed by companies The Board of Directors of a company are 

authorised to conduct the acts stated in Section 179 (1) of the Companies Act, 2013, and are 

thus liable for all of the firm's acts. 

This article attempts to deconstruct the concept of alter ego and the validity of its reverse 

application by studying judgments leading up to current legislation amendments, as this is not 

a concept that exists without a counterbalance. It also compares and contrasts the positions in 

the UK and the US, attempting to place the existing system in the larger perspective of how 

other jurisdictions handle corporate criminal culpability. 

III. INTEGRATION OF SIGNIFICANT PENAL PROVISIONS 
The directors are personally liable under the Companies Act. In the following situations, a 

director may be held personally liable: 

a. Section 39:26 If the company fails to return the application money to the prospective 

 
21 Asst. Commr. v. Velliappa Textiles Ltd., (2003) 11 SCC 405 (Ind.); State of Maharashtra v. Jugmandar Lal, 

(1966) 3 SCR 1 (Ind.). 
22 State of Maharashtra v. Syndicate Transport Company Private Ltd., (1964) AIR Bom 195 (Ind.); Kusum 

Products Ltd. v. S.K. Sinha, I.T.O. Central Circle-X, Calcutta, (1980) 126 ITR 804 (Ind.). 
23 A.K. Khosla v. T.S. Venkatesan, (1992) Crl. L. J. 1448 (Ind.); Kalpanath Rai v. State, (1997) 8 SCC 732 (Ind.). 
24 Oswal Vanaspati & Allied Industries v. State of U.P., (1993) 1 Comp L. J. 172 (Ind.). 
25 Standard Chartered Bank v. Directorate of Enforcement, (2005) 4 SCC 530 (Ind.). 
26 The Companies Act, 2013, § 39. 
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shareholders upon receiving the minimum subscription.  

b. Sections 34-35:27 A misrepresentation in the prospectus of a company  

c. Section 53:28 Prohibition on issue of shares at a discount.  

d. Section 92:29 The Company shall fill the annual return and file with the RoC.  

e. Section 128-129:30 The Company must maintain proper books of accounts and the financial 

statements in the prescribed format.  

f. Section 229:31 If the director furnishes any false statement or destroys the documents, he 

shall be liable.  

g. Section 339:32 Discovery of a fraudulent conduct of a director during winding-up of a 

company. 

h. Sections 447-452:33 Fraud, false statement, and fake evidence are all crimes. The Harshad 

Mehta Scam and the Satyam Scam, for example, motivated and justified the inclusion of a 

criminal provision for the offence of fraud in the Act.34  

The Companies Act, which maintains openness and creates a system of checks and balances 

within the firm, contains the above clauses, which provide for some criminal responsibilities. 

These restrictions have the deterrent effect of preventing directors from participating in 

misconduct. 

IV. QUONDAM STANCE OF LAW  
The theory that a company can be held criminally liable for the actions of its directors, known 

as the alter ego principle, was previously endorsed by a single judge bench of the Supreme 

Court in Assistant Commissioner, Assessment-II, Bangalore v. Messers Velliappa Textiles 

Ltd.,35 where the procedural hurdle of being unable to arrest companies for crimes was raised. 

The private corporation was accused of violating parts of the Income Tax Act of 1961, which 

demanded both imprisonment and a fine. Because the corporation lacked a physical form, the 

court decided that it could not be imprisoned, and since the fine had to be accompanied by 

incarceration, one could not be imposed without the other. This adopted a very literal approach 

 
27 The Companies Act, 2013, § 34, 35. 
28 The Companies Act, 2013, § 53. 
29 The Companies Act, 2013, § 92. 
30 The Companies Act, 2013, § 128, 129. 
31 The Companies Act, 2013, § 229. 
32 The Companies Act, 2013, § 339 
33 The Companies Act, 2013, § 447-452. 
34 The Companies Act, 2013, § 447 
35 Asst. Commr. v. Velliappa Textiles Ltd., (2003) 11 SCC 405 (Ind.). 
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to assigning criminality to companies, and the age-old problem of being unable to impose 

criminal punishments on corporations due to their lack of physical form was found to remain. 

A second self or a different version of oneself, according to Merriam Webster. The Alter Ego 

Principle is an exception to the otherwise default view that a company is an entity apart from 

its shareholders/directors in jurisprudence from all over the world. The Alter Ego Doctrine 

dissolves the corporate veil by treating the company's directors/shareholders and the company 

as a single entity. 

Later, in Standard Chartered Bank v. Directorate of Enforcement,36 a three-judge bench of the 

Supreme Court overturned the Supreme Court's previous position, holding that the legislature 

could not have intended to penalise corporations for minor offences while completely 

exempting them from more serious offences simply because the statute required a fine to be 

accompanied by imprisonment. Although the Supreme Court bench did not go on to determine 

whether corporations were capable of having mens rea, it did rule that corporations might be 

prosecuted for criminal offences and fined. The Supreme Court's decisions in Iridium India 

Telecom Ltd. v. Motorola Inc.37 and Sunil Bharti Mittal v. CBI38 paved the way for a more 

nuanced approach to corporate criminal liability and held companies more accountable for their 

actions, while also addressing procedural concerns inherent in criminal law. This was an 

important milestone in clearing the way for a more complex approach to corporate criminal 

responsibility in India, as it implied that criminal laws could not apply to businesses in the 

same way that they applied to individuals. On a procedural level, it resolved the question of 

whether penalties could be imposed on businesses in lieu of jail when the offence required 

both. 

The idea of alter ego acquired additional traction in the Iridium decision, which found that the 

acts of those in charge of a corporation's affairs are attributed to the firm, and that criminal 

accusations levelled against such individuals might be imputed to the company as well.39 The 

Supreme Court's decision in Iridium reaffirmed the court's view on corporate criminal 

responsibility while also addressing the question of whether firms can be deemed to have 

criminal intent. The Supreme Court had relied significantly on the law of attribution to identify 

who had actual control of the firm when it came to apportioning criminal culpability (to the 

extent that the company could be said to be acting through the person). In this way, the Iridium 

decision was a step ahead of the Standard Chartered decision, because in the former, it was 

 
36 Standard Chartered Bank v. Directorate of Enforcement, (2005) 4 SCC 530 (Ind.). 
37 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 (Ind.). 
38 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.). 
39 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 (Ind.). 
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held that the person in charge of the company's affairs could be held liable for the company's 

wrongful actions, whereas in the latter, it was held that a person must be an authorised person 

acting in the course of his or her employment to be held liable for the company's actions. 

The Supreme Court cited Tesco Supermarket v. Nastrass40 in the Iridium decision, holding that 

people with the power to steer the company's course, as derived from the Articles of 

Association, Memorandum of Association, approvals in meetings, or specifically named by 

directors, would be liable for the company's alleged violations. The Iridium bench went on to 

broaden the definition of who could be considered vital to the company's operation to include 

any natural person in charge of the company's affairs. However, several problems remain 

unaddressed by this decision: (a) what if no single officer was responsible for the events in 

question? (a) In the event that officers are held liable, what are the company's liabilities? (c) 

What is the scope and type of the potential liabilities for the company? And (d) how would 

shareholders be compensated for their assets being eroded? Given the magnitude of the 

unsolved concerns, the Iridium decision established the judiciary's view on corporate criminal 

culpability and prepared the path for following decisions and legislative amendments. 

The CBI has listed the Deputy General Directors of three cellular carriers during the Supreme 

Court-monitored CBI inquiry into the awarding of Unified Access Services Licenses. The 

principal charge was that the accused public workers conspired with the accused beneficiary 

firms to make a decision that gave them an unfair financial advantage and resulted in a loss for 

the Exchequer.41 

Apart from the defendants named in the charge sheet, the learned Special Judge called the 

directors of M/s Bharti Cellular Limited and M/s Sterling Cellular Limited, Mr. Sunil Bharti 

and Mr. Raavi Ruia, respectively. The explanation behind this was that, in their function as 

directors, these individuals may be considered to be in charge of the separate firms' affairs and 

reflect the directing mind and will of each. As a result, they served as the "alter ego" of their 

respective businesses, and their actions could be attributed and imputed to them. The Special 

Judge concluded that there was enough evidence on the record to proceed against the three 

directors as well, based on this basis.42 

Following that, in Sunil Bharti Mittal v. CBI,43 a Supreme Court bench dissected the alter ego 

principle established in Iridium, looking into other permutations that might invite its 

 
40 Tesco Supermarket v. Nattrass, [1972] AC 153 (Ind.). 
41 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.). 
42 Ibid. 
43 Ibid. 
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application, adding a few layers of complexity to an issue that had already become central to 

the issue of corporate criminal liability. It analysed the contested order and went on to deliver 

a thorough conclusion on the point that had been raised: whether the firms' liability may be 

assigned to the person(s) in charge of the company's affairs by invoking the principle of alter 

ego.44 

The appellants argued that the principle of alter ego had been reversed, with the company's 

liabilities being transferred to the individual(s) in charge of its affairs. The respondents rebutted 

this argument by saying that because the offences were not strict liability, they had to be linked 

with malicious intent, and as the corporations would only act through their directors/officers, 

it was their mens rea that needed to be examined.45 

When considering the aforementioned arguments, the Court relied heavily on the precedent set 

by Iridium, which stated that where an offence requiring criminal intent is committed by the 

person(s) in charge of the company's affairs, the criminality that would be attributed to them 

would also be imputed to the company (since they were the company's "alter ego"). The prima 

facie reasons for summoning the directors in this case were their control over the firms' affairs 

and the possibility that the companies' will was reflected through the directors due to their 

controlling position. 

The three-judge panel decided that when the company is the accused party, the directors can 

only be held liable for the company's actions if there is enough incriminating evidence against 

them to prove their role and criminal intent in the crime; or if the statute expressly states that 

directors are liable for the company's actions. 

The court also ruled that the court's reliance on the notion of alter ego was incorrect, and the 

order calling the directors was overturned. It held that the Special Court had failed to register 

its satisfaction concerning the presence of material adequate to incriminate the directors for the 

offences in the assailed order, based on the criteria outlined above. The Supreme Court 

reaffirmed the importance of the words "grounds for proceeding" in the relevant statutes, 

holding that an order that fails to explain the reason(s) for establishing a prima facie case 

against the controlling individuals could be overturned. Despite the fact that the Supreme Court 

clarified the law on this point, it left it to the Special Court to further analyse the evidence on 

the record to determine if there were adequate reasons to indict the Directors in question.46 

 
44 Vishal Gera & Pierre Uppal, Alter Ego: Judges and Punishes, MONDAQ (Jan. 13, 2020) 

https://www.mondaq.com/india/shareholders/882646/alter-ego-judges-and-punishes. 
45 Ibid. 
46 Satish Padhi et al., Corporate Criminal Liability: Principles Of Attribution And Vicarious Liability Clarified, 
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The court also reaffirmed the core principle of criminal law that vicarious culpability must 

emerge directly from the statute, and that vicarious liability could not be imputed automatically 

when a company was regarded an offender in the absence of any statutory provision declaring 

so. The Court went on to say that while the principle of alter ego might be used to attribute 

mens rea to a corporation, a reverse application of that principle would necessitate the 

fulfilment of one of the two conditions listed above. Later, in In Reference Amazan Capital 

Ltd,47 the Securities and Exchange Board of India decided that criminal culpability could not 

be imposed on erring directors unless they could be held personally liable for their actions. As 

a result of the aforementioned judgments, the transition from absolute immunity to holding 

companies criminally accountable occurred without the courts delving into the merits of 

corporate criminal culpability. Questions like whether this has resulted in any deterrent or 

retaliation have been left unanswered. Furthermore, the fact that criminal prosecution of a firm 

results in the loss of assets and reputation of the company, so jeopardising the interests of 

stakeholders, has not been taken into account, thereby leaving the Iridium judgment's 

unaddressed questions unanswered. Although the Sunil Bharti Mittal decision said that 

directors could not be held vicariously accountable for the company's unlawful activities, a 

more in-depth examination of why this was the case could have clarified some doubt. The 

subsequent legislative revisions, largely prompted by the Report of the Committee to Review 

Offences under the Companies Act, 2013, addressed some of the ambiguity.48 

V. CRIMINAL LIABILITY PROVISIONS AND THE COMPANIES ACT 

DECRIMINALIZATION: A CURSE 
Several attempts have been made to decriminalise business rules in India in order to improve 

India's rating on the "Ease of Doing Business" Index and to attract foreign investment.49 In 

light of this, the legislature has amended the Companies Act of 2013 to decriminalise it in 

2020.50 As a result, there have been various instances where the director's criminal liability has 

 
MONDAQ (Feb. 05, 2015) https://www.mondaq.com/india/corporatecrime/372090/corporate-criminal-liability-

principles-of-attribution-and-vicariousliability-clarified. 
47 In Re. Amazan Capital Ltd., (2017) SCCOnline SEBI 54 (Ind.). 
48 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMMITTEE TO REVIEW OFFENCES 

UNDER THE COMPANIES ACT, 2013 (2018), https://www.mca.gov.in/Ministry/pdf/Re 

portCommittee_28082018.pdf. 
49 Shaifali Sharma, Decriminalization of Offences under Commercial Law – A step towards east of doing 

Business, Vinod Kothari and Co., (last accessed on May 19, 2021). Available at http://vinodkothari.com/wp-

content/uploads/2020/08/Decriminalization-of-offences-under-commerciallaws.pdf. 
50 Neetika Ahuja and Ankita Mehra, Decriminalization of Offence under Company Law: Need of the Hour, 

International Law Office (August 31, 2020), (last accessed on May 20, 2021). Available at 

https://www.internationallawoffice.com/Newsletters/Corporate-

Commercial/India/ClasisLaw/Decriminalisation-of-offences-under-Companies-Act-need-of-the-hour. 
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been eliminated or reduced. 

(A) Penalties are less severe — A number of major penal laws have been repealed. 

Prior to the change, there were provisions that provided for the director's incarceration as well 

as a fine if he was found in violation of a specified clause. The modification, however, has 

removed the potential for incarceration in some situations, removing a portion of the preventive 

measure established by legislators previously. For example, if a Director fails to comply with 

the criteria of a Charitable Company, the formerly applicable sentence of imprisonment has 

been eliminated.51 The clause was inserted as a preventive precaution, but the removal of such 

a penalty provision may have a negative impact because the company's directors may become 

more irresponsible in their work, causing the company to suffer. 

Similarly, the provision for imprisonment that existed previously if a director issued a 

prospectus in violation of Section 26 of the Act has been abolished.52 A prospectus is a vital 

document that allows the general public to purchase a company's stocks.53 The directors are 

kept in check by the threat of criminal penalties if they make any misrepresentations in the 

prospectus.54 As a result, any noncompliance with the procedure for issuing a prospectus may 

render the document void, posing a major risk to the general public, and the removal of the 

penal provision for jail has done nothing to alleviate the situation. It may lead to more examples 

when the public becomes angry as a result of misrepresentations in the prospectus, causing 

harm to the company even before it begins operations. Furthermore, if a director fails to comply 

with the method for dealing in stocks on the stock exchange,55 as well as the procedure for 

buying back securities, the penalty for jail has been abolished.56 Despite the existence of a fine 

punishment, the core of the criminal provision has been undermined by the removal of the 

provision for incarceration. 

(B) Penalties Omitted - Obliteration of the Goal 

While it has been noted that certain penal clauses have been made less severe but still have the 

potential to do considerable harm to the company, there are provisions that have completely 

excluded the penalties, which negates the point of including such consequences in the first 

place. 

The penalty provision for non-compliance with the Government's instruction about the 

 
51 The Companies Act, 2013, § 8. 
52 The Companies Act, 2013, § 26. 
53 AVTAR SINGH, COMPANY LAW 107 (17th ed., 2018); The Companies Act, 2013, § 2 (70) 
54 Derry v. Peek, (1989) LR 14 AC 337 (HL). 
55 The Companies Act, 2013, § 40. 
56 The Companies Act, 2013, § 68. 
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rectification of the company's name under Section 16 has been removed, for example.57 

Similarly, there will be no culpability if the director fails to comply with the Tribunal's order 

regarding the redemption of debentures under Section 71.58 As a result, if a director does not 

follow the government's instructions, he will avoid accountability, making the inclusion of such 

a clause meaningless. 

There are other situations where criminal responsibility has been completely eliminated, such 

as failing to cooperate with a company's liquidator59 and failure to provide assistance to a 

tribunal for an individual's prosecution.60 As a result, it can be seen that in the absence of any 

penal provisions, the judicial process and even the liquidation procedure may be hampered. 

The change of the fines is another important component of the Amendment that has a direct 

impact on the director's criminal responsibility. Several sections have been changed to restrict 

the length of time a director can be imprisoned or the maximum amount of fine that can be 

levied on him. It is possible that this modification will have a significant negative impact on 

the company's operations because the penal provision's deterrence effect has been reduced. 

VI. MODERN STANCE OF LAW 
The Indian courts' examination of corporate criminal responsibility has alternated between 

uncovering new channels and encountering obstacles akin to those encountered in the 

seventeenth century. As a result, a future-proof solution to the problem of attributing liabilities 

to businesses required legislative support. The Government of India (hereafter referred to as 

"Government") has long struggled to strike a balance between its two critical aims of creating 

a business-friendly legal environment and ensuring that sufficient consequences are in place 

for corporations' illegal acts or omissions. To guarantee that India creates a business-friendly 

climate and that foreign investment inflows increase, steps have been taken to achieve this 

balance. 

The Government classed certain criminal offences in the previous Companies Act, 2013 as 

civil defaults with the enactment of the Companies (Amendment) Act, 2019. In addition, the 

government introduced the Companies Amendment Bill, 2020, which aimed to decriminalise 

a new set of compoundable offences under the previous Act. 

Even before the CAB 2020 was passed, the government's desire to uphold the spirit of the law 

 
57 The Companies Act, 2013, § 16. 
58 The Companies Act, 2013, § 71. 
59 The Companies Act, 2013, § 284. 
60 The Companies Act, 2013, § 342. 
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could be seen in initiatives like the Companies Fresh Start Scheme, 2020, which waived late 

filing fees with the Registrar of Companies61 for certain sorts of companies and granted 

immunity to those companies in cases where the Registrar had pursued criminal charges against 

them.62 

The CAA 2019 also established an In-House Adjudication Framework,63 which established an 

online platform under the Ministry of Corporate Affairs' administration to deal with various 

compoundable offences under the Act, replacing the existing process of adjudication before the 

National Company Law Tribunal. The In-House Adjudication Framework comprises the 

settlement of certain offences through the application of fines by an Adjudicating Officer,64 

with the purpose of clearing the massive backlogs that most Indian courts face and ensuring 

that matters are resolved quickly. These directives can be challenged to the Ministry's Regional 

Director. The enforcement of criminal punishments for failure to comply with the instructions, 

as well as increased fines for repeat offences, are among the deterrents put in place. 

A report produced by the Company Law Committee in November 2019 is the source of most 

of the reforms that the CAB 2020 includes.65 In the study, the problem of corporate criminal 

culpability was addressed only to the extent of compoundable offences, leaving other, more 

serious offences unaffected. The modifications to the Companies Amendment Act of 2020 

direct court attention away from wrongdoings that can be objectively determined and have no 

bearing on the public interest. The Report further noted that the objective determination was 

only achievable because the wrongful acts/omissions lacked the mens rea required for criminal 

prosecution and were thus appropriately categorised as civil offences that could be addressed 

by the payment of fines. This would also encourage speedy resolution of disputes because the 

"preponderance of probability" standard for civil liability would be relatively easier to 

demonstrate. 

The findings of the aforementioned report were included into the CAA 2020, particularly in 

relation to the decriminalisation of the prior Act's offences that were compoundable in nature. 

In this area, the CAA 2020 removed criminal offences from the Act, exempted a number of 

compoundable offences from jail, reclassified fines as penalties, and reduced the penalty 

 
61 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., COMPANIES FRESH START SCHEME 2020, GENERAL 

CIRCULAR No. 12/2020 (Mar. 30, 2020), https://www.mca.gov.in/Ministry/pdf/Circular12_30032020.pdf. 
62 Ibid. 
63 Companies Act, No. 18 of 2013, §454 (Ind.). 
64 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMPANY LAW COMMITTEE, 102 

(2019), https://www.mca.gov.in/Ministry/pdf/CLCReport_18112019.pdf. 
65 Ibid. 
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amount for a number of other offences. 

These amendments in the new CAA 2020 reflect a more complex understanding of the 

assignment of obligations to businesses, while also establishing a solid framework for ease of 

doing business, punishing serious crimes, and reducing the burden on the legal system. This 

new paradigm, however, comes with its own set of hazards and loopholes, which may be 

addressed by drawing on the best legal systems from around the world. 

VII. CONCLUSION 
The insertion of the provisions under the Statute to impose culpability on the directing mind 

who supervises the conduct within the company is justified, according to a careful review of 

the rules relating to the criminal liability of a Director under Indian Company Law. However, 

a number of issues, including the prosecution's relocation of a larger degree of weight, make it 

difficult to ensure a penalty. Furthermore, the proposal to decriminalise the Companies Act 

defeats the entire goal. Despite the fact that the amendment was intended to promote "ease of 

doing business" and "foreign investment," lawmakers failed to maintain internal control and 

checks and balances. The revision has offered a great deal of flexibility, which may jeopardise 

the fundamental logic for including criminal measures in the Act. While the author appreciates 

the Companies Act's expedited trial system, an attempt will be made to undo the impacts of the 

modification, which may cause more harm than good. Legislators should revisit the provisions 

and include penalties that can be implemented rather than those that are only mentioned in the 

statute. 

From the basic structure of the Companies Act, 1956, the development of corporate criminal 

liability in India has experienced a significant shift. Initially, the courts had to decide whether 

fines could be imposed for criminal offences instead of imprisonment (where the statutes 

required both) and if corporations could have the essential mens rea to conduct crimes. This 

raised the topic of how the company's "alter ego" should be addressed in such situations. 

The Iridium decision, in which the Supreme Court concluded that criminal accusations levelled 

against persons who are fully responsible for the firm's operation might be imputed to the 

corporation as well, paved the way for the creation of the principle of alter ego. The Supreme 

Court dismissed the reverse application of this approach in Sunil Bharti Mittal case,66 holding 

that the company's crimes could not be attributed to the directors or those who represent the 

company's mind and will. The Law Committee's Report dug deeper into the subject of 

 
66 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.). 
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corporate criminal culpability and proposed that numerous criminal offences be reclassified as 

civil wrongs, taking into account how effective criminal prosecution is as a deterrent and the 

already overburdened Courts and Tribunals.67 

Following this report and extensive parliamentary deliberations, the CAA 2019 and CAA 2020 

were passed, putting an end to the difficulty that many Indian courts were facing and filling in 

the gaps in many individual judgments. However, there is still room for reform in certain areas, 

such as the method by which grave offences affecting the public at large would be identified 

(an aspect left unchanged by the Law Committee Report) and the scope of that effect, the 

mechanism by which courts would dissect the internal governance structures of companies for 

the imposition of fines, and fine variation based on the nature of the companies. While India 

continues to pursue the "compliance or else" strategy, in which there is no choice but to follow 

the laws, it has also been acknowledged that there is an overcriminalization of corporate 

offences, which has been mitigated by decriminalising specific offences. As a result, we've 

agreed that the rigid approach needs to be toned down somewhere. However, there is still 

opposition to the 'comply or explain' strategy. 

***** 

 

 
67 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMPANY LAW COMMITTEE, 102 

(2019), https://www.mca.gov.in/Ministry/pdf/CLCReport_18112019.pdf. 
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