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A Unilateral Arbitrary Power against Women: 

Triple Talaq in the Light of Shayra Bano Case 

 
OSHIN SURYAWANSHI

1 

   

ABSTRACT 

In the absence of adequate legal framework over the unchecked and arbitrary power in the 

hands of the husband, it is being misused by husband to dissolve the marriage abruptly, 

which increases the vulnerability of married Muslim women. Hypothesis In the absence of 

codified Muslim personal law the apex Court of India has played a proactive role in 

upholding gender equality. The objectives in perusing this research paper are is to analyze 

the concept of divorce under Muslim personal law and focusing on the practices of Talaq 

in India., to examine the need for protection of women in India in respect of divorce under 

Muslim personal law, to what extent legal framework is pertaining to divorce Muslim 

women for achieving the constitutional goal of equality in respect of divorce under the 

Muslim personal law in India, to analyze the role of the apex Court in the quest towards 

gender justice in respect of divorce under Muslim personal law.  

The Research paper answer the following questions-: What is the law on divorce in Muslim 

personal law?  To what extent do various modes of divorce create an inequality between 

Muslim men and women?  What is the legal framework pertaining to divorced women in 

India and examine their venerability in the absence of the codification of Muslim personal 

law.  What has been the contribution of apex Court towards the quest of gender justice 

within Muslim personal law on divorce? 

Keywords: Arbitrary power, Muslim Divorce. 

 

I. INTRODUCTION 
Justice is a complex concept, as it has a number of sources and dimensions. It has been 

examined by different people from different viewpoints within the limits of time, place and 

circumstances they lived. It’s greater emphasis is on the principle of equality, and fraternity 

with a view to create such human social conditions that ensure free and fair development of all 

human beings. Personal laws, under British administrators were drawn from diverse sources. 

It reflected the gender prejudices of its times since the interpreters of “religion” have been 

mostly men. The process of reforming regressive practices also began during the British rule. 

 
1 Author is a student at Amity Law School, Noida, India. 
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Reformers ended practices like Sati and child marriage. Conservative sections in the society 

opposed these reforms and insisted that these be preserved in the name of “defense” of religion.  

The Prophet, who is head of the community, affirmed that things that have been permitted 

under the law, the worst is divorce. He treats it as an evil and suggests everyone to avoid it as 

far as possible. But in some situations, it becomes a necessity where living together is not 

possible. It is better to separate from the spouse rather than to be in a surrounding full of agony 

and abhorrence. But, the basis of talaq in Islam is the inability of the spouse to live together 

for a genuine reason due to living together is impossible. There are provisions guaranteed under 

the Islamic law to get divorce from both the side of husband and wife. The term ‘talaq’ means 

repudiation or simply divorce. But in Islam, the husband only and has the right to get divorce 

through the method of talaq and the wife by the judicial orders from the court. 

Indian Muslim women are subject to the interface between gender and community within the 

Indian social, political and economic context. The path-breaking decision of the Supreme Court 

upholding the constitutional validity of the controversial Muslim Women’s Act is an interesting 

study of the issue of gender justice. The present article would try to locate crucial issue relating 

to divorce and maintenance (i.e. Muslim Women’s Act 1986) that requires to be foregrounded 

to galvanise Muslim Women’s struggle for justice and discuss various possibilities as well as 

hurdles in the path of evolving alternative discourses.. 

Many social practices that reflect social inequalities hide behind the cover of religion. Personal 

laws, under British administrators were drawn from diverse sources. It reflected the gender 

prejudices of its times since the interpreters of “religion” have been mostly men. The process 

of reforming regressive practices also began during the British rule. Reformers ended practices. 

Conservative sections in society opposed these reforms and insisted that these be preserved in 

the name of “defense” of religion. The Prophet has also said, “Marriage is  tradition who so 

ever keeps away there from is not from amongst me”. 

Unlike Hindu marriages where the marriage is a sacrament, In Muslims marriage is different 

from the institution of marriage in other societies; marriages in Muslims have a nature of civil 

contract.2  

In spite of the legal sanctions, the unfortunate’s standing of the Muslim women is attributed to 

various factors such as they being illiterate, possess no knowledge of their rights and being 

misled. A psychological fear of social boycott compels women to bear the inhuman treatment. 

In the male dominating society, the structure of the society continues to be rigid in the matters 

 
2 According to the Mohmood J.: Marriage according to the Mohomedan Law is not a sacrament but a civil contract. 
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of marriage and divorce and a large difference is found in the religious sanction and adherence 

to them, in preaching and the practices of the people. Though, divorce is permissible and re-

marriage of the divorced women does take place but social stigma is attached to it. A divorce 

is looked down upon the remarriage if not possible, is very difficult, especially if she has 

children.  

The condition for this is that he needs to say this at once sitting. He can either pronounce it 

orally or in writing or even through any electronic means such as SMS, E-mail, social media 

or telephone3. The man need not make any justification for his action, but, he needs to wait for 

the period of Iddat (three months) to complete the process of divorce. During the waiting period 

both the partners should not be sexually active, neither with each other, not with any outsider. 

If  wife is found to be pregnant with his child, the divorce is irrevocable. 

The matter is full of debate and controversies on gender equality, human rights and secularism; 

still the government and the Supreme Court have been involved in addressing them. This 

method has been practiced by the Muslims since ages but questions are now being raised.  

After the judgment of Mohd Ahmed Khan v. ShahBano Begum and Ors4, the government 

then had passed a legislation, termed as ‘The Muslim Women (Protection of Rights on 

Divorce), 1986’, which gave the divorced Muslim women ‘fair and just’ amount of money 

within the ‘Iddat’ period, beyond that, the husband has no liability. This law helps the divorced 

women to sustain on their own for a short span of time, but after that, they are again susceptible 

and vulnerable. Under the holy book Quran, Triple Talaq is neither recognized nor sanctioned. 

The first Caliph did not bring this concept, but the second one did. In Triple Talaq, whenever 

the man thinks it fit, he may give divorce to his wife anytime which becomes valid and 

irrevocable. This not only violates the right of the Muslim women, but also makes them inferior 

in front of the society as well as the men. By this practice, men think that they are holding 

superiority over the women. Nowadays this practice is misused by lot of Muslim men which is 

severely affecting their wives life and so, the idea is that a religion can never take away the 

basic human and natural rights of a human being.  

It is clear that it is a patriarchal society as the divorce is possible by any medium like telephone, 

telegram, letter, text message, social media etc. In the case Rashid Ahmed v. Anisa Khatoon5, 

man declared the Triple Talaq in the presence of his witness though in the absence of his wife. 

The Talaqnama was executed and the decree for divorce was allowed. This concept of Triple 

 
3 Afreen Rehmamn v. Union of India Writ Petition (Civil) No. 288 of 2016 
4 1985 SCR (3) 844 
5 (1932) 59 IA 21 (Alld) 
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Talaq has made the husband very dominant and wife very fragile.  

II. CONCEPTUAL ANALYSIS OF DIVORCE AMONG MUSLIMS IN INDIA 
To understand the concept of divorce in Islamic Law, a brief account of its historical 

background is necessary.6 Among the Pre-Islamic Arabia (during the period of Jahiliyat)7 the 

power of divorce possessed by the husband was unlimited and was exercised without  regard 

to any obligations related to marriage. The husband could divorce their wives at any times, for 

any reason or even without any proper reasons. Even the husband could arbitrarily accuse their 

wives for adultery, and leave them with such miserable condition; while they would go exempt 

from any formal responsibility of maintenance. Fully conscious of the evils flowing from 

divorce, Prophet framed the laws of divorce and marriage in order to remove these evils. 

The different kinds of “Divorce” 

1. Divorce without intervention of the Court: 

I. Talaq 

i. Talaq-ul-Sunnat (by Husband) 

ii. Talaq-ul-Biddat (by Husband) 

II. Illa (by husband) 

III. Zihar (by husband) 

IV. Talaq-i-Tafweez (by wife) 

V. Khula (by mutual consent) 

VI. Mubaraat (by mutual Consent) 

2. With the intervention of the Court 

VII. Judicial Divorce (by wife) 

VIII. Lien (by wife) 

III. KINDS OF TALAQ IN MUSLIM MARRIAGE 
(A) Kinds of Talaq 

An Express from of Talaq may be of two types:  

1. Talaq-ul-Sunnat or irrevocable Talaq, and  

2. Talaq-ul-Biddat or irrevocable Talaq 

1) Talaq-ul-Sunnat 

Talaq-ul-Sunnat denotes a Talaq according to the Sunnat, i.e., the traditions of the prophet. 

 
6 Farquan Ahmad, “Understanding the Islamic Law of Divorce”, 43 JILI 484 (2003) 
7 This is the period of ignorance among  ancient Arab before the teaching of Prophet (PBUH) 
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This is the approved form. In this type of talaq, the pronouncement of divorce is revocable. If 

at all the evil was to take place, the best formula was one in which there was possibility of 

revoking the effect of the evilThe Talaq-ul-Sunnat has two forms: 

a) Ahsan Talaq and 

b) Hasan talaq  

It is important that the Hasan Talaq is its revocability it before the third pronouncement and 

its irreversibility after the third. In order to make an effect talaq the words must be uttered three 

times in three consecutive period of purity.  

2) Talaq-ul-Biddat or irrevocable Talaq  

Talaq ul biddat is also known as Talaq-ul-Baio or Bidda or Bidai. Biddat means sinful it came 

into being during the second century of Islam when Omayyat monarchs finds that the check 

with indulgence of their caprice from a strictness of law and found a loophole to effect their 

purposes.8 It is be noted that it was not Islam but Omayyad practices that gave validity to these 

divorce. Though such divorce is theologically bad, it is perfectly valid in law.9  

The Talaq-ul-Biddat has two forms:  

a) Single irrevocable Talaq  

b) Triple irrevocable Talaq  

(a) Single irrevocable Talaq: Following are the requirements of a single form of talaq:  

Muslim man in India intending to dissolve their marriages often jump at the third talaq in a 

single pronouncement in sheer ignorance, believing that without this action talaq will have no 

effect at all. And Maulvis and civil course give it the effect of irrevocable talaq. Unfortunately, 

this form of talaq has gained prevalent among Sunnis Muslims, as Sunnis school of 

jurisprudence recognizes it.  

(b) Triple irrevocable Talaq: Following are the requirements of a Triple form of talaq:  

i. Marriage must be consummated.  

ii. Triple pronouncement of talaq must be made, such as ‘I divorce thee, I divorce thee, I 

divorce thee or such pronouncement may be made in one sentence such as, ‘I divorce 

the thrice or triply’, or the husband may say, ‘I release you from the marital bond by 

giving the Talaq.’10  

 
8 Ameer Ali, Mohammedan law, Part II, Edn. III, p. 514 
9 Ahmad Giri v. Mst. Bigha, AIR 1955 J&K 1: 1955 Cr LJ 1067 
10 Jarina Akhtar v. Hafiza, AIR 1926 Cal 242 
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iii. Such pronouncement may be made in a period of Tuhr.  However, Indian courts make 

it clear that such pronouncement may be made any time, either in a period of Tuhr or 

during menstruation. 

iv. Marriage is dissolved immediately on the pronouncement of talaq irrevocably.  

It may be noted here that the Talaq-ul-Biddat in any of its two forms is not recognized by the 

Shia Law.11 It is also significant that in past one decade Indian courts have been Talaq-ul-

Biddat a subject of criticism and have attempted to discourage it. In Rahman Ullah v. state of 

Uttar Pradesh,12 the Allahabad High Court has observed that an is irrevocable Talaq (Talaq-

ul-Biddat) is unlawful because this kind of talaq is against the dictates of the Holy Quran and 

is also against the provisions of the Constitution of India. Justice Tilhari referring the relevance 

of provisions of Quran and said that Talaq-ul-Biddat is not valid under Shia law and Maliki 

Law and even though Hanafi Law or recognized itThus, from the above in Ahsam form, divorce 

is effective or expiration of the Iddat. In the Hasan fo rm the divorce is effective on the third 

pronouncement. In the Talaq-ul-Bida, the divorce is effective from the moment of 

pronouncement or execution of the writing of divorce (Talaknama).13  

(B) Some non prevalent forms of Divorce: 

In pre Islamic Arab, various absurd forms of divorce were prevalent. For example: to compare 

wife as mother and accusing wife of adultery without any proof. The Prophet made reform in 

these notorious forms of divorce in order to stop exploitation of women folk. Some important 

forms are briefly described below: 

1. ILA (Vow of Continents)  

Apart from talaq, a Husband can repudiate his marriage by two other modes, Ila and Zihar. Ila 

is a constructive form of divorce the condition of the husband indicates his intention to divorce. 

(a) Capacity to make Ila: A husband who:  

i. of sound mind, and  

ii. Who has attained puberty can make Ila. 

(b) Divorce at Wife’s Instance: 

Not only the husband can part with his wife if he feel that matrimonial alliance has broken 

down, the wife is also entitled to get rid of her undesirable husband subject to certain 

conditions. Though, Muslim wife has no independent right to divorce, she cannot divorce her 

 
11 Sheikh Fazlur v. Mst. Aisha AIR 1929 Pat 81 (FB) 
12 II (1994) DMC 64 
13 Asaf A. A. Fayzee, Outlines of Mohammedan law, 1974, p. 155 
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husband whenever she likes, as her husband may do. The forms of divorce at the instances of 

wife are briefly mentioned below: 

2. Talaq-e-Tafweez (Delegated Divorce) 

It is a form of divorce at the occurence of a wife. Literally, Tafweez means delegates.  

(a) Capacity of Delegate: A husband who:  

i. of sound mind, and 

ii. Who has attained puberty may delegate his right of pronouncing talaq. However, it is 

not mendatory that the wife or any other person, to whom power is delegated, should 

also have attained puberty.14 

(b) Time for Delegation: Delegation of the right of pronouncing talaq by the husband to his 

wife or any other third person may be made at the time of the marriage15, or after the marriage.16 

(c) Dissolution of Marriage: The agreement, through which the delegation of power to 

pronounce the talaq by the husband is made will be binding on the husband and such talaq 

though made by the wife under her delegatd power, is a Talaq by the husband and has the same 

effect of talaq pronounced by the husband himself.17 

(d) Conditions for Delegation: The delegation of the right of pronouncing talaq may be 

absolute or conditional. The only requirement for the conditional delegation of power is that 

condition must be reasonable and not against public policy or against provision of the Muslim 

law. The condition must be clearly established.18 Some of the reasonable and valid conditions 

are: 

i. That the husband would forsake the community.19 

ii. That the husband can not ill-treat the wife and will pay some tower on demand.20  

iii. That the husband would lead the respectable life and would maintain his wife and 

would live in a house approved by her and her parents.21  

iv. That the husband should keep separate maintenance to wife for specific period.22  

v. That the husband do not give mental pain to wife and do not misconduct the wife.23 

 
14 Fatima Khatun v. Fazal Karim, AIR 1928 Cal 303 
15 Hamidolla v. Faizunnissa, (1882) ILR 8 Cal LR 291 
16 Supra Note 38 
17 Mohd. Amin v. Mst. Himma Bibi, AIR 1931 Lah 134 
18 Mirjan Ali v. Mst. Mimuna Bibi, AIR 1949 Assam 14: 53 Cal WN 302. 
19 Fida v. Senai Badar, AIR 1923 Nag 262 
20 Aziz v. Mst. Nara, AIR 1955 HP 32 
21 Mohd. Yasin v. Mumtaz Begum, AIR 1936 Lah 716: 38 Pun LR 400 
22 Saifuddin v. Mst. Soneka, AIR 1955 Assam 153 
23 Supra Note 38 
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The happening of the event or non-fulfillment of the condition does not result in an automatic 

divorce, divorce come into effect only when the wife exercise her delegated power, it is entirely 

on her whether to exercise the power or not to exercise it.24 The wife must clearly establish the 

events entitling her to exercise her option and also that she has actually exercised her option.25 

The wife exercising her power under the agreement must establish that the conditions to use 

the power are fulfilled.26  

IV. THE SUPREME COURT OF INDIA ON MUSLIM PERSONAL LAW ON DIVORCE: 

CRITICAL ANALYSIS 
 “Laws are a dead letter without courts to expound and define their true meaning and 

operation.”- Alexander Hamilton27 

The Supreme Court contributes to the Muslim Personal Law on Divorce cannot be neglected. 

The need for correct interpretation of Muslim Personal Law through Quaranic reference is 

greater today than ever before, changed socio-economic conditions of women. The Privy 

Council had no doubt endeavored its best to apply and administer the Muslim law in a liberal 

way, but it seems to have hesitated on many occasions with the result that it often failed to 

appreciate the true spirit of Islamic law.  In regard to the statutory Muslim law28 there is larger 

scope for judicial liberalization of Muslim law than the traditional principles. 

The unnatural dominance of arch-conservative diehards among the Muslim politicians has 

created problems for everybody29 and this dominance came to a head during the protest over 

Shah Bano30 which will be dealt with presently.  

The criticism expressed namely, that personal law are resistant to legal and social change. The 

initiative for reform among the other religious communities in India like Muslims has been left 

to the communities themselves. Due to the state’s non-intervention in the personal laws of 

minority communities, it is claimed that women in these communities are disadvantaged 

position on the other hand over gender equality. It is one of the most criticized multicultural 

institutions in India, not only because personal laws are gender-unequal, also because they 

provide limited scope for legal change.  

 
24 Ayatunissa v. Karamat, (1909) 36 Cal 23 
25 Supra Note 41 
26 Buffatan Bibi v. Sk Abdul Salim, AIR 1950 Cal 304 
27 Letter to William Hamilton, Vol. 22, 1788  p. 223 
28 The Dissolution of Muslim Marriages Act 1939, the Shariat Act, 1937 and the Mussalman Wakf Validating 

Act, 1913, etc 
29 See the speech in Parliament made on December 1985 by a senior Minister, Ziaur Rehman Ansari, which 

sparked off a nationwide agitation by chauvinists against the SC judgment in Shah Bano. 
30 Mohd. Ahmad Khan v. Shah Bano Begum AIR 1985 SC 945 
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(A) Pre-Independence Judicial Trends on Muslim Personal Law on Dissolution of 

Marriage 

During the colonial period in India the British judges, who were called upon to apply an alien 

law in an alien country, were fully alive to the fact that the Muslims believed their law to be of 

divine origin and, therefore, infallible and unchangeable. They realized that law and religion 

were so interwoven in Islam that it was difficult to separate them.31 

Muslim jurisprudence furnished with an example of complete union of law and religion. In 

‘Islam’, says James Bryce, “Law is religion and religion is law” being both content in the 

divine revelation. They also knew about the tremendous influence of religion upon the people 

who inhabited this country. For the same reasons the British Indian legislature had left the 

Muslim personal law more or less untouched, while gradually replacing the other branches of 

law, e.g., law of crimes, evidence, etc., by modern laws of a western origin.32 

On the contrary, Warren Hastings plans of 177233 expressly stated that the Muslims of India 

would be governed by their own personal laws. Later, the Shariat Act of 193734 declared, inter 

alia, that in all questions regarding marriage and dissolution of marriage, “the rule of decision 

in cases where the parties are Muslim shall be the Muslim Personal Law (Shariat)35 like the 

legislature. The judiciary too adopted a cautious approach while applying the principles of 

Muslim law. The scope of and limitations on judicial interpretation of the Muslim law in those 

days can be gathered from various pronouncements of the Privy Council time and again the 

Judicial Committee of the Privy Council expressed reluctance to depart from the opinion of the 

traditional Muslim jurists while interpret ting the religious texts. Again in Baker Ali v. 

Anjuman Ara Begum36 Sir Arthur Wilson declared that new rules of law were not to be 

introduced although they seemed to the lawyers of the day to follow logically from the ancient 

texts, especially when the ancient doctors of law had not themselves drawn those conclusions’. 

This attitude adopted by the Privy Council in regard to the Muslim law is followed in letter and 

spirit till today.37  

 
31 S. Jaffer Hussain, Judicial Interpretation of Islamic Matrimonial Law in India, p.175 
32 S. Jaffer Hussain, Supra Note 9, p.175. 
33 Act II of 1772, adopted as Regulation of 17th April 1780, Section 27. 
34 The Muslim Personal Law (Shariat) Application Act, 1937 
35  Section 2 of the Muslim Personal Law (Shariat) Application Act, 1937 
36 (1903) 30 I.A. 94 
37 Cited in Syed Jaffer Hussain, Marriage Breakdown and Divorce Law Reform in Contemporary Society: A 

Comparative Study of USA, UK & India, 1983, p.186, Concept Publishing Company; See the observation of 

Govinda Menon and Rnmaswarni Gounder., JJ In Veerankutty v. Kuui Umma, A.I.R. 1956 Mad. 1004, 1009; 

also Amad Giri v. Mst. Begha, A I.R. 1955 J. & K. 1. 
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In Wajid Ali v. Jaffer Hussain,38 true meaning of Talaq is the exercise of absolute power of 

pouncing unilateral divorce on his wife by the husband. Both Shias and Sunnis recognized the 

husband’s authority to pronounce Talaq. The technical meaning of Talaq is freedom from 

bondage of Marriage. This absolute and arbitrary power of Talaq by the husband, exist since 

the pre-Islamic period.39 The husband can use his absolute power of Talaq arbitrarily without 

any cause, without any intervention of the court and even if the wife is not present at the time 

of making pronouncement. A Talaq is valid even though it is uttered in sport or jest or 

inadvertently or by mere slip of tongue or even by mistake or carelessness.40  

In Moonshee Buzul-ul-Rahim v. Lateef-un-Nissa Begum41, the court said that a divorce by 

Talaq is more arbitrary act of the husband who may repudiate his wife with or without any 

cause. This attitude of the court continued even after the advent of independence.  

As regards Muslim Law a Muslim wife was not entitled to ask dissolution of marriage even if 

her husband was cruel to her. In Monshee Buzloor Rahem v. Shamsoonnissa Begum,42  the 

husband disposed of the property of her wife and confined her into a room like jail. He also 

misbehaved with his wife. In appeal the husband said that under Muslim Law. The Privy 

Council held that if under the Muslim Law, no wife can separate herself from her husband 

under any circumstances whatsoever, the law is clearly repugnant to natural justice and the 

Privy Council was not bound to follow it. The Court decided the case in the favor of wife, 

keeping in view the English doctrine of justice, equity and good conscience. This was perhaps 

the first Indian case under Muslim Law on the subject of cruelty in which judges molded the 

law for the dispensation of justice to the suitor. 

In Khurshid Begum v. Abdul Rashid,43  the Court refused relief to the husband because it was 

of the opinion that the husband and wife had been ‘on the worst of terms’ for years and the suit 

had been brought with the object of getting possession of wife’s property. Thus, English judges 

administrated Muslim law in the light of universal reasoning and uniform principles for 

dispensation of justice to the parties involved in the suit. The Pre-Independence Judicial trend 

towards Triple  Talaq under Muslim Law was in favor of recognizing it and it was considered 

 
38 AIR 1932 Oudh 34 at 38; Cited in Dr. Nishi Purohit, The Principles of Mohammedan Law, 1998, Ed. II, p. 186 

Orient Publishing Company. 
39 Dr. Nishi Purohit, The Principles of Mohammedan Law, 1998, Ed. II, p. 186 Orient Publishing Company. 
40 Rashid Ahmed v. Anisa Khatum, AIR 1932 PC 25 
41 (1918)8 M.I.A. 397 (395); Cited in Dr. M. A. Qureshi, Muslim Law, Edn. II, p.68, 2002, Central Law 

Publications, Allahabad 
42 (1867) XI M.I.A. p. 551; Cited in Shiv Shahi Singh, Unification of Divorce Law in India, 1993, p. 186, 196 

Deep & Deep Publication. 
43 AIR 1926 Nag 234 
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as irrevocable divorce.  

Instances are as in Sara Bai v. Rabia Bai44, Bombay High Court recognized Triple Talaq as 

irrevocable divorce. In another Privy Council Case Mst. Annesa Khatoon v. Rasheed 

Ahmad,45 the decision appears to be harsh. In this case Privy Council held agreeing with the 

conclusion of the subordinate judges of the lower court, that the pronouncement of the Triple 

Talaq taken by the respondent constituted an immediately effective divorce. The learned judges 

of the Privy Council pointed out the validity and the effectiveness of an irrevocable divorce in 

the Bidai form would not be affected by the husband’s intention.  

In Asha Bibi v. Kadir Ibrahim,46 the Madras High Court held that even in the absence or 

presence of wife does not affect the irrevocability of triple divorce. The Privy Council in Mst. 

Annesa Khaatoon v. Rasheed Ahmad47 agreed with the conclusion of the subordinate judges 

of the lower court, that the pronouncement of the Triple Talaq taken by the respondent 

constituted an immediately effective divorce. The learned judges of the Privy Council pointed 

out the validity and effectiveness of an irrevocable divorce in the Bidai form would not be 

affected by the husband’s intention.  

Similarly, the Bombay High Court Said in Sara Bai v. Rabia Bai,48 “that the evidence was 

quite clear that every practical step was taken to communicate the divorce and make over the 

Iddat money to the plaintiff, and that these measures, if they were frustrated solely by her own 

obstinate refusal to accept the paper or the money.”  

(B) Post-Independence Judicial Trends on Muslim Personal Law on Dissolution of 

Marriage 

After Independence, India has adopted a democratic Constitution with Fundamental Rights and 

Directive Principles of State Policy which indicates the method and process of social change. 

This power vested in Court under the various provisions of the Constitution of India.49 Article 

13 of the Constitution provides for the judicial review of all laws of India. In Keshavanand 

Bharti,50 it was said:  

“Judicial Review  an integral part of our Constitutional system and a power has been vested in 

the HC and the SC to decide about the validity of the provisions of the statutes. If the provisions 

 
44 I.L.R. (1905) Bom 537 
45 AIR (1932) P.C. 25 
46 (1910) 3 Mad. 22 
47 AIR (1932) PC 25 
48 (1906) 30 Bom 537 
49 The COI, Articles 13, 32, 136, 226. 
50 Keshavanand Bharti v. State of Kerala, AIR 1973 SC 1461 
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of the statutes found to be violative of any of the Article of the constitution which is the touch 

stone for the validity of all laws the High Court and the Supreme Court are empowered to strike 

down the said provisions.”  

The learned judge Narayana Pillai observed that a remarriage without conducting an 

intermediate marriage is only an irregularity and therefore does not render the marriage as void. 

Dr. Mohammad Shabbir51 on the basis of analysis of case law has laid down some principles 

which are given below:  

i. Marriage relationship owe their existence to a Purely Civil Contract' and hence 

restitution claims cam be entertained under the specific Relief Act.52  

ii. The validity of such claims shall depend upon the demands of the doctrine known as 

Equity, Justice and good conscience which had originated in England and was applied 

by the courts of chancellery.53 

iii. Thus, the litigant’s nature of conduct will be crucial as to the outcome of the 

controversy. They have to provide evidence to establish that they acted in a just manner 

in the discharge of their mutual obligations. Whoever is found guilty of inequitable or 

unjust conduct on the weight of evidence and the circumstances of the particular 

conflict,, shall come to grief.54  

iv. As the court acts as a mixed court of Law and Equity, it is within its discretion to either 

reject or accept the contention of either party on the basis of judicially exercised 

discretion. Thus, the remedy cannot be claimed as a matter of right.55 

v. A person involving the Equity Jurisdiction shall lose his claim where he is guilty of 

transgressing the limits indicated by the precept that 'he who comes in equity must come 

with clean hands’, and  

vi. The courts are not fettered in the matter of granting appropriate relief as they can not 

only throw out a complaint but can also grant it in a modified form whereby just 

treatment or behavior is ensured, that is, by imposing appropriate conditions or 

obligations on the party seeking Restitution of Conjugal Rights.56 

The principles laid down are most appropriate and serve as guide lines. These general principles 

 
51 Dr. Mohammad Bhabbir, , Muslim Personal Law and Judiciary, (1988), p. 84. 
52 Abdul Kadir v. Salima, (1886) 8 All 149. 
53 Monshee Buzloor Raheem v. Shamsoonissa Begum, (1867) XI MIA p.551 
54 Husani v. Rustom, (1960) 29 All 222; Itwari v. Asghari, AIR 1960 All 648; Raj Mohammad v. Saeeda Amina 

Begum, AIR 1976 Kant 200; Sakina Farq v. Shamshad Khan, AIR 1936 Pesh 1955 Hamid v. Kubra, (1918) 40. 

All 322. 
55 Abdul Kadir v. Salima, (1886) 8 All 149, Moonshee Buzloor Ruheem v. Shusooraissa Begum, (1867) 

XIMIA551, Raj Mohammad v. Saeeda Amina Begum, AIR 1976 Kant. 200. 
56 See the observation of Chief Justice Sir Shah Sulaiman in Anis Begum v. Md. Istafa Wali, AIR 1933 All. 634. 
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are to be kept in mind by the court while granting or refusing discretionary remedy,, The 

discretion is not be exercise arbitrarily but judicially,, keeping in view, the facts and 

circumstances of the particular case. 

(C) Wife’s right to Maintenance 

In regard to the right of a Muslim wife to get her marriage dissolved on the ground of husband’s 

failure to maintain her, there are differences between the various schools of Islamic law. In 

Hanafi law the duty of the husband to maintain the wife is absolute; she is entitled to 

maintenance even though she may have sufficient means for her support.57 Also this right is 

not conditional upon the right of the husband to consummate the marriages.58 According to 

Hanafi law, however, the inability of a husband to maintain the wife would not give her a right 

to seek dissolution of the marriage.59 Following the Hanafi law, the courts in India refused to 

dissolve a marriage on the ground of non-payment of maintenance.60 The Shafi, and the Maliki 

law decree to the wife the right to seek dissolution of marriage if the husband fails to provide 

maintenance.61 Taking advantage of the law as enunciated by the Maliki School, the 

Dissolution of Muslim Marriages Act 1939 was passed. This Act recognized the right of a wife 

to dissolve the marriage on the ground of non-payment of maintenance. The Act provides that 

one of the grounds on which the court can dissolve a Muslim woman’s marriage will be:  

“That the husband has neglected or failed to provide her maintenance for a period of two 

years.”62 

For example, a wife who refuses cohabitation on the ground that her prompt dower has not 

been paid is entitled to be maintained.63 But if the wife does not obey reasonable instructions 

of her husband, she is not entitled to maintenance.64 

Difference in judicial opinion has arisen as to whether a wife has a right to dissolve her 

marriage on the ground of husband’s neglect or failure to provide maintenance even if she has 

no right to maintenance under the principles of Muslim law. In Badrunnisa v. Mohd. Yusuf,65 

the Allahabad High Court held that the word “neglect” implies “willful failure” and the words 

“has failed to provide” imply “an omission of duty”; therefore, where the wife's conduct was 

 
57 The Hidaya, 140 (Hamilton’s Translations) 
58 Baillie, I. Digest of Mohammadan Law, 441 (1875) 
59 Ibid at 447 
60 Asmat Bibi v. Samiuddln, (1925) I.L.R. Cal 533 
61 See Ameer Ali, 2 Mohammedan Law, p. 416, 521 (1911) 
62 Section 2(ii) 
63 Najimunnissa v. Serajuddin, A.I.R. 1946 Pat 467 
64 Baillie, 2 Digest of Mohammedan Law 87-98 (1869) 
65 A.I.R. 1944 All 23 
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such as to absolve the husband from his duty to provide maintenance, the wife would have no 

right to seek a divorce on that ground. The Nagpur,66 Calcutta67 and Bombay68 High Courts 

have taken the same view. It was held by these courts that unless there was a duty on the part 

of the husband to maintain the wife, it could not be alleged that the husband had failed to 

provide maintenance. On this reasoning these courts took the view that a wife has no right to 

ask for a divorce when she has refused to stay with the husband without any reasonable cause. 

The Sind High Court had, first, taken a similar view;69 but in a later decision it held that the 

wife would be entitled to dissolution of the marriage in spite of the fact that on account of her 

conduct in refusing to live with the husband she would not have been entitled to enforce her 

claim to maintenance.70  

The question whether a wife who has wrongfully left the matrimonial home has the right to 

seek dissolution of the marriage merely on the failure of the husband to maintain her for two 

years came up recently before the Kerala High Court in A. Yusuf v. Sowramma.71 Holding that 

it was a “popular fallacy” that Muslim husbands had unbridled authority in the matter of 

divorce72.i    o 

As pointed out by Danial Latifi, this judgment of Justice Krishna Iyer on various aspects of 

the Muslim law of divorce is exemplary in so much as it raises the status of women to that of 

men, who are traditionally supposed to have better rights and status than women in the matter 

of divorce.73 

(D) Journey from Shah Bano to Shayara Bano 

From Shahbano to Shayara Bano, it has been a long journey.A holistic understanding of the 

Supreme Court’s historic verdict that has held the practice of instant Triple Talaq (Talaq-ul-

Biddat) among the Muslim community as unconstitutional can be had by seizing upon three 

aspects of the issue: legal, political and social.  

A significant step had been taken by the apex court in 1985, when it ruled in favor of a Muslim 

divorcee, Shah Bano, and granted her alimony, on the ground that Section 125 of CRPC applied 

to Muslim women too. But organizations such as the All India Muslim Personal Law Board 

 
66 Jamila Khatun v. Kasim Ali, A.I.R. 1951 Nag 375 
67 Mabiya v. Shaikh Anwar, A.I.R. 1971 Cal 218 
68 Bai Fatma v. Munna Miranji, A.I.R. 1957 Born 453 
69 Mst. Khatiian v. Abdullah, A.I.R. 1943 Sind 65 
70 Mst. Nur Bibi v. Pir Bux, A.I.R, 1950 Sind 8 
71 A.I.R. 1971 Ker 261 
72 Ibid at 264 
73 Danial Latifi, ‘Muslim Woman’s Right to Divorce’, Sunday World (New Delhi) (March 24, 2018) p. 1 
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strongly objected, claiming that the decision had violated the community’s personal laws.  

In the present case too, it was the Supreme Court which came to the rescue of Muslim women 

who were given instant divorce by their husbands, with no recourse to reconciliation. Like in 

the Shah Bano case, this time also the clerics and other fundamentalists opposed the matter in 

the court with the old argument that any opposition to Talaq-ul-Biddat would be a violation of 

the Muslim personal laws. But there was a major difference from the Shah Bano case. The 

Union Government, which had been asked by the apex court to state its position on the matter, 

unambiguously backed the petitioners and spoke out against the practice.  

For Shah Bano case this victory came after 10 years of struggle. A lower court had awarded 

her only Rs 25 a month (the average daily wage of a laborer in India is Rs 11.50, or roughly a 

dollar). Shah Bano was not the first Muslim woman to apply for (and be granted) maintenance 

under the 1973 Code of Criminal Procedure.74  

(E) Summary 

 As per the above discussion it is evidant that the courts in India have sometimes interpreted 

the principles of Muslim law in a progressive spirit. The need for doing so is greater today than 

ever before, in view of the changed socio-economic conditions. In regard to the statutory 

Muslim law75 there is larger scope for judicial liberalization of Muslim law than in respect of 

the traditional principles. Deviation from the established traditional principles of Muslim law 

may pose difficulties; though these may be largely overcome by making use of the diversity of 

opinion among the Muslim jurists themselves. But in regard to that part of Muslim law which 

is codified, the courts have more freedom and hence an easier task, since in that case they are 

called upon to interpret statute law which has already replaced the traditional law.  

The Privy Council had no doubt endeavored its best to apply and administer the Muslim law 

in a liberal way, but it seems to have hesitated on many occasions with the result that it often 

failed to appreciate the true spirit of Islamic law. Its approach was so cautious as to limit its 

vision. It  to apply the liberal preaching’s of sub-schools within the same school. The mantle 

has now fallen on the Supreme Court. It isc pointed out in this context that in Pakistan the 

courts have assumed the power to interpret the original texts of Muslim law, independently of 

the opinion expressed by the ancient doctors. In Khurshid Jan v. Fazal Dad,76 Anwarul Huq, 

 
74 The Supreme Court judgment (A.I.R. 1985 SC) quotes two earlier decisions of the Court confirming the 

applicability of sec. 125 of the code to Muslims: Bai Tahira v. Ali Hussain Fidaalli Chotia, 1979, and Fazlunbi v. 

V. Khader Vali, 1980 (946) 
75 The Dissolution of Muslim Marriages Act 1939, the Shariat Act, 1937 and the Mussalman Wakf Validating 

Act, 1913, etc 
76 (1964) P.L.D. Lah 588 
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J. of the Lahore High Court observed: 

“With great humility I venture to submit that it would not be correct to lay it down as a positive 

rule of law that the present-day courts in this country should have no power or authority to 

interpret the Quaranic in a way different from that adopted by the earlier jurists and Imams. 

The adoption of such a view is likely to endanger the dynamic and universal character of the 

religion and laws of Quran.” 

In this case the court, by a majority, refused to follow the directive given by the Privy Council 

in Aga Mohomed v. Koolsum Bee Bee.77 Though our courts may not adopt a similar attitude; 

but it is surely possible for them to apply the principles of Muslim law in a liberal manner 

without claiming the powers of a mujtahid (re-interpreter of texts). Such a progressive judicial 

approach to and a liberal interpretation of, the texts of Muslim law was strongly advocated by 

Tahir Mahmood in 1965.78 And voicing a similar opinion as early as 1946, M. C. Chagla had 

 Therefore, I conclude by drawing attention of those who resist any form of reform of the 

muslim  divorce law o community in India to the following verses of Holy Quran: 

“And those who believes and do good works and believe in that which is revealed unto 

Muhammad and it is the truth from their Lord He riddeth them of their ill deeds and 

improveth their state.”79  

V. CONCLUSIONS AND SUGGESTIONS 
In the above discussion on dissolution of Muslim marriage it may be concluded by saying that, 

Muslim husband and now his wife have various remedies which he or she avail of according 

to the existing circumstances before them. However, Islam does not allow husband or wife to 

use divorce as mockery and takes extra precaution for the welfare of wives. A former SC Judge, 

Justice Krishna Iyer remarked that ‘a deeper study of the subject discloses a surprisingly 

rational, realistic and modern law of divorce.80 

 Islamic law of divorce is in conformity with the breakdown theory of divorce. The Quaran did 

not specify any matrimonial offences. The Prophet of Islam laid down no bars to matrimonial 

relief. The lawgiver of Islam did not want the matter to be taken to court at all unless it became 

unavoidable for a wife due to age-old predominance of men. 

A marriage may be dissolved either at the part of the husband or wife. The husband can use his 

 
77 (1897) 24 L.A. 196 
78 At his ‘Dissuasive Precepts in Muslim Family Law’, 2 Aligarh’ Law Journal 128-129 (1965) 
79  Surah 47, Verses 2 
80 Yousuf v. Swaramma, AIR 1971 Ker 261: 1970 Ker LJ 544: ILR (1971) 1 Ker 154. 
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unilateral power of Talaq either in forms of Talaq-ul-Sunnat or Talaq-ul-Biddat, without the 

intervention of the court. The wife has also right to get divorce by a decree of the court 

according to the provisions of the dissolution of Marriage Act, 1939 and also by a procedure 

of Lian. Apart from all these modes of husband and wife have a right to resolve their marriage 

by mutual consent by way of Khula and Mubaraat. After marrage is dissolved there is no status 

of husband and wife between the parties, dower becomes payable, besides wife is entitled to 

maintenance during Iddat. 

It is important to note that the laws, passed in 1939 and 1986, weren’t the result of a concerted          

reforms. There were more a result of reaction by the conservation who saw reform in personal 

law as an infringement of their right to religion and a threat of their mail identity. 

Many a social practices among Muslims is very retrograde and detrimental to the lives of 

women. Women’s rights of inheritance, polygamy, triple Talaq, divorce etc., and show the 

subordinate position of women in the community. There is no major reform movements in the 

country improving the lot of women. Despite these adverse circumstances, there have been 

efforts by scattered individuals to initiate the reform process among Muslim women. Many 

Muslim intellectual are working on an idea Nikah Nama (marriage contract) which can protect 

the rights of women after marriage. The Muslim scripture gives some grounds to fight for the 

better rights for women, though still far away from gender equality. 

***** 
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