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A historical saga of Separate Legal Person 

under Company Law 

 
HARSH PATIDAR

1 

 

ABSTRACT 

The doctrine of the veil of incorporation is a legal notion that alienates the personality of 

a company or a corporation from the personalities of its shareholders, subscribers, and 

directors. The corporate veil protects all the abovementioned ilk from being personally 

liable for the company’s debts, obligations, and other encumbrances. The Indian courts, in 

their plethora of rulings, held that the company is a separate legal entity. But, this concept 

of piercing the corporate veil has been widened with the passage of time which allowed the 

courts to exercise their discretion to the extent of sporadic scope. This research project 

analyzed and assessed the aftermaths of widening discretion of the courts to pierce the veil 

or not. To my utmost surprise, I discovered that the broad discretion of the courts to pierce 

the veil resulted into uncertainty and ambiguity in situations when the court was buffeted 

by the responsibility of bringing out the corporate predictability and clarity.  

Keywords: Corporate veil, separate legal personality, board of directors, limited liability. 

 

I. INTRODUCTION 

In India, the concept of incorporation of a company by registration was introduced in 1844. 

Subsequent to this, the doctrine of limited liability of a company followed in 1885.2 According 

to this doctrine, a person’s financial liability is limited to a fixed sum, most commonly the 

value of a person’s investment in a company or partnership.3 If a company with limited liability 

is sued, then the claimants are suing the company, not its owners or investors. Further, in the 

year 1897, the House of Lords, in Salomon v. Salomon, introduced the twin concepts of 

corporate entity and limited liability.4 The House of Lords laid down the principle that a 

company is a distinct legal person entirely different from the members of that company.5 This 

                                                      
1 Author is a student at National Law Institute University, Bhopal, India. 
2 G.K. KAPOOR & SANJAY DHAMIJA, COMPANY LAW & PRACTICE: A COMPREHENSIVE TEXT 

BOOK ON COMPANIES ACT 2013 99-141 (24th ed. 2019). 
3STEPHEN M. BAINBRIDGE & M. TODD HENDERSON, LIMITED LIABILITY: A LEGAL & 

ECONOMIC ANALYSIS 15-29 (1st ed. 2016). 
4Gopal Vyas v Sinclair Hotels & Transportation Ltd., AIR 1990 Cal 45 (India), ¶24. 
5Bank of Maharashtra v High Court of Mysore, ILR 1973 Mys 577. 



717 International Journal of Law Management & Humanities [Vol. 3 Iss 5; 716] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

principle is referred to as the ‘veil of incorporation’ under Indian jurisdiction.6 The Indian 

courts, in catena of its judgments, made a reliance upon this principle of veil of incorporation. 

The veil of corporation or corporate veil, can be defined as a legal concept that separates the 

personality of a corporation from the personalities of its shareholders, and protects them from 

being personally liable for the company’s debts and others obligations.7 Thus, when a court 

determines that a company’s business was not conducted in accordance with the provision of 

corporate legislation, it may hold the shareholders personally liable for the company’s 

obligations under the legal concept of lifting the corporate veil.8 But this theory of corporate 

veil cannot be pushed to unnatural limits. There are situations where the court will lift the veil 

of incorporation in order to examine the realities like acquisition of any corporate entity by the 

government which lay behind. Sometimes, this is expressly authorized by the governing statute 

and sometimes, the court will lift its own volition.9 

In general scenario, the chief advantage of incorporation from which all others follow is the 

separate entity of the company.10 In reality, however, the business of the legal person is always 

carried on by, and for the benefit of, some individuals. In the ultimate, some human beings are 

the real beneficiaries of the corporate advantages, for a while, by fiction of law, a corporation 

is a distinct entity, yet in reality, it is an association of persons who are in fact, are the beneficial 

owners of all the corporate property.11 In the Salomon case, it was decided that in questions of 

property and capacity of acts done and rights acquired or, liabilities assumed thereby, the 

personalities of the natural persons who are the companies and corporations, are to be 

ignored.12 This theory of corporate entity is indeed the basic principle on which the whole law 

ofcorporations is based. Instances are not few in which the courts have successfully resisted 

the temptation to break through the corporate veil.13 

II. PROCEDURAL HISTORY 

The case, at the very first instance was filed in the trial court.14 The suit property was pertaining 

to the possession of a bungalow and a piece of land.15Subhra Mukherjee(hereinafter to be 

                                                      
6Bharat CokingCoal Ltd. V. Madanlal Agrawal [1997 (1) SCC 177] (India). 
7Subhra Mukherjee v Bharat Coking Coal Ltd., MANU 0162 SC 2000 (India). 
8Bysani Anjaneyulu v TrilingaTechnical & Management Consultant (P) Ltd., (2003) 114 Comp Cas 37 (AP) 

(India), ¶17. 
9 Canara Bank Ltd v Thampi, (1972) 42 Comp Cas 473 (Ker) (India), ¶21. 
10AVTAR SINGH, COMPANY LAW 180-200 (17th ed. 2018). 
11Fazulbhoy Jaffar v Credit Bank of India Ltd., AIR 1914 Bom 128, ¶33. 
12 Bank of Maharashtra,supra note 4. 
13Workmen Employed Associated v. Associated Rubber Industry Ltd. AIR 1986 SC 1 (India), ¶41.  
14Subhra Mukherjee v Bharat Coking Coal Ltd., MANU 0162 SC 2000 (India), ¶1. 
15Id. at 1. 
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referred as the petitioner) filed a suit against the Bharat Coking Coal Ltd of the Central 

Government(hereinafter to be referred as the respondent).16 The trial court held its decision in 

favour of the respondent.17 To this, the plaintiff filed an appeal in the High Court on the ground 

of erroneous decision of trial court by not having a perusal of the evidences laid before the trial 

court.18 Further, the High Court in the appeal, gave its decisionfavouring of the appellant.19 At 

last, the plaintiff filed other appeal in the Supreme Court,challenging the decision of the High 

Court by claiming that the High Court had erred in application of the provisions of the 

Companies Act.20 

III. RESEARCH OBJECTIVES 

 To study the fundamentals of lifting of the corporate veil. 

 To understand the principle of corporate personality.  

 To critically analyse the case law. 

 To understand the concept of separate legal entity and the rights attached to it. 

STATEMENT OF PROBLEM 

This project basically deals with the problem of legal existence of a company as a corporation 

is generally treated as a non-legal entity which does not owns any rights.  

HYPOTHESIS 

This project tries to deal with an assumption pertaining to the status of a corporation to the 

extent that it has no rights and obligations in law as a person. This assumption as a centripetal 

premise allows the government to have an arbitrary acquisition of corporations. 

RESEARCH QUESTIONS 

 What all are not the separate entities?  

 What are the rights of a separate entity in general? 

 What are the legal concepts in law which are based on separate entity concept? 

IV. FACTS 

The vexed property in the present case was the possession of a bungalow and a piece of land. 

                                                      
16Subhra, supra note 13, ¶2. 
17Id. at 13, ¶2. 
18Subhra Mukherjee v Bharat Coking Coal Ltd., MANU 0162 SC 2000 (India), ¶3. 
19Id. at 2. 
20Subhra, supra note 17, ¶3. 
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The petitioner owned the suit property by the Coal Company Private Limited, which was 

registered under the Indian Companies Act. The board of directors of the Coal company passed 

a resolution to sell the suit property to the petitioners for a consideration of Rs.7000/-. The 

petitioners were the wives of the directors of the Coal company. For giving the effect to this 

transaction, the directors executed a sale deed in favour of the petitioners in furtherance of 

which the petitioners paid the said consideration, but in the receipt of payment and in the record 

book, the amount entered was Rs.5000/-. Subsequent to this transaction, the Central 

Government passed the Coal Mines (Nationalisation) Act which vested the suit property owned 

by the petitioners with the Central Government, depriving the petitioners of their suit property. 

V. MATERIAL FACTS 

The vexed property was the possession of a bungalow and a piece of land.21 The board of 

directors sold the suit property to the petitioners for a consideration of Rs.7000/-.22 The 

petitioners were the wives of the directors of the Coal company.23 The directors executed a sale 

deed in favour of the petitioners in furtherance of which the petitioners paid the said 

consideration, but in the receipt of payment and in the record book, the amount entered was 

Rs.5000/-.24 The Act passed, deprived the petitioners of their suit property.25 

VI. ISSUES 

1. Whether the company is a legal entity or not under the Indian Companies Act, 2013? 

2. Whether the company is independent of its directors and shareholders on being treated 

as a separate legal entity? 

3. Whether the court of law can pierce the veil of corporation in a situation where the 

transaction of sale takes place between a husband and wife? 

VII. ARGUMENTS ON BEHALF OF PETITIONER 

1. The transaction was not a bona fide and genuine. 

2. The sale deed executed was a sham and was brought into existence to avoid the effect 

of vesting of the suit property under the Act of 1973. 

3. The transaction took place without any consideration. 

                                                      
21Subhra Mukherjee v Bharat Coking Coal Ltd., MANU 0162 SC 2000 (India), ¶1. 
22Id. at 1. 
23Subhra, supra note 20. 
24Id. at 2, ¶2. 
25Subhra, supra note 20, ¶3. 
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VIII. ARGUMENTS ON BEHALF OF RESPONDENT 

1. The transaction was a bona fide and genuine as it took place between a husband and 

wife. 

2. The sale deed executed was not a sham as it was registered and also, the deed was 

executed with the purpose of just transferring the property to the petitioners. 

3. The transaction took place with the payment of Rs.7000/- as consideration. 

IX. DECISION 

The Supreme Court pronounced its verdict in favour of the Central Government who was the 

petitioner in the appeal filed in the apex court. The court held that the transaction which took 

place between a husband and wife was not bona fide and genuine in nature. 

X. PRINCIPLE 

The apex court justified its decision by relying upon the principle laid down in the case 

Salomon v. Salomon, in which the House of Lords established the rule of Separate Legal 

Personality (SLP).26 This rule delineates that a company in law is a separate person from its 

directors and shareholders to the memorandum of association.27 Further, in the principle of 

corporate personality, a company is classified as a separate person from its member.28 

Therefore, a company as a separate legal entity should have never ending succession, 

proprietary interest, debts, limited liability and may be sue and be sued in its own name.29 

XI. RATIONALE 

The Supreme Court emboldened its decision with this line of reasoning that where a transaction 

of sale of any immovable property by a Company in favour of the wives of the directors is 

alleged to be sham, bogus and not genuine in nature, as in the present case, the Court will be 

justified in piercing the veil of incorporation to determine the true nature of the transaction as 

to who were the real parties to the sale and whether it was genuine and bona fide.30 Thus, the 

court found the transaction to be fraudulent as the consideration which was recorded in the 

receipt and in record book was not adequate in nature.31 Also, the transaction was done with  

                                                      
26Subhra Mukherjee v Bharat Coking Coal Ltd., MANU 0162 SC 2000 (India), ¶4. 
27Hussainbhai, Calicut v. Alath Factory Thozhilali 1978 SCR (3)1073 (India), ¶21. 
28Life Insurance Corporation v. Escorts Ltd. &Ors 1986 AIR 1370 (India). 
29Bharat CokingCoal Ltd. V. Madanlal Agrawal [1997 (1) SCC 177] (India). 
30Subhra Mukherjee v Bharat Coking Coal Ltd., MANU 0162 SC 2000 (India). 
31Id. at 4. 
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the purpose of avoiding the vesting of the suit property in the Central Government.32 

XII. CRITICAL ANALYSIS 

In the present case, the apex court exercise its broad discretion to decide whether or not to 

pierce the corporate veil. Thus, the concept of corporate veil from time to time has been 

widened by the courts. In contrary to this, the wider discretion of the courts has led to 

uncertainty and lack of predictability that the pivotal objective of corporate law being governed 

by the Indian Companies Act, 201333, should be clarity and predictability concerning 

regulatory criteria to pierce the veil.34 The judges, sometimes, face difficulty in determining 

the true nature of the transaction being taken between the parties because of the widening scope 

of lifting the corporate veil.35 Thus, it creates a dampener effect on reaching to a conclusion 

and to have clarity regarding the transaction.36 To this, I would like to record my matured and 

erudite opinion that the discretion of the courts should be limited within the narrow moorings. 

XIII. CONCLUSION 

This project helped me to understand the concept of separate legal personality and lifting the 

corporate veil. Also, the rigorous research work which was carried out in completing this 

project work provide me with an exposure to origin of the concept of the principle of corporate 

personality that elucidates that the company is a separate legal entity and is treated independent 

of its subscribers. Subsequently, after having deconstruction of the present case study, it made 

me to opine that the discretionary power of the court to pierce the veil should be confined 

instead of widening it with the passage of time. 

At last, I would like to conclude emphatically that on the basis of my findings, research work 

and perusal of the present case law, I completely disapprove of my hypothesis which was made 

at the starting of this project work. 

***** 

                                                      
32Subhra, supra note 29. 
33The Companies Act, 2013, No. 121-C of 2011, Acts of Parliament, 2013 (India). 
34VV Ruia v S Dalmia, AIR 1968 Bom 347 (India). 
35Vyomesh M Shah v Vince Developer P Ltd., (2017) 201 Comp Cas 162 [NCLT] (India). 
36Id. 


