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AFSPA: Is it violating Constitutional Rights 

of NorthEast 
    

AMAN BHARTI
1 

         

  ABSTRACT 
The seemingly endless violations of human rights, mass murders, and unspeakable violence 

were an unchanging notion of pessimism leading to the abolition of the AFSPA Act. the 

failed attempts by successive governments to bring about AFSPA had also angered the 

crowds across the country. there is speculation, that if nothing is done to stop the problem 

of AFSPA at the starting point, then it will be too late to change the consequences of 

AFSPA. This is because, in these areas (Assam, Nagaland, Manipur, Changlang longing 

and Tripura districts of Arunachal Pradesh) where AFSPA control the functioning, the 

armed forces have been accused of Allegedly using short-range distances of one, 

punishment of AFSPA is regarded as "draconian" and "colonial".  

This paper attempts to re-evaluate the controversy over AFSPA by putting whether AFSPA 

law is needed in our democratic country if it is or what is the benefit of it to our armed 

force? why does this law continue again after so many years of independence? I tried to 

evaluate this act from my perspective to what can you do to make the right way of policy to 

govern the northeast and that region where this action will apply. 

 

I. INTRODUCTION 
AFSPA has again landed in controversy after para commandos of the Indian army shot down 

14 civilians in Nagaland’s som district. The government has described the incident as a case of 

“miss identification”. Armed force ( special power) act 1958 (AFSPA).  A rule operating in 

“disturbed areas”  which includes India’s north eastern region and large parts of Jammu and 

Kashmir has facilitate  human rights use of graves incorporating “judicial executions” for 

offences”, 

The provision contravenes the non-abusive provisions of the international human rights act 

.imposing the right to life, treatment and liberty and freedom from mistreatment of citizens and 

In since 1979, India is a state party of  ICCPR, and other pacts and guidelines. 

This act provides the ability of the military forces, to authorize representatives, solider, 

probation officers or any officer, in a disturbed area if he thinks it is important for the manege 

 
1 Author is a Student at Law College Dehradun, Uttaranchal University, India. 
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of communal order, shoot or forces will use to the stage of passing, in case of any person who 

breaks any provision in forces in disturbed areas forbid the gathering of more than 5 people or 

the convey of artillery, after giving notice as he may deem to obligatory.2  

The human rights committee (HRC) acknowledged that border states that have violent 

activities, resulting in the deaths and injuries of many innocent people force the states under 

the covenant therefore, the Indian administration realizes the necessity to amend the AFSPA 

Act for POTA3 . The UPA government, in May 2004, make a government, and amend the  

POTA acknowledging apprehension about “how POTA was miserably abused”. same 

apprehension with contemplating AFSPA.  

The implementation of the Act has driven in several incidents by security personnel in the form 

of arbitrary detention, torture, rape and looting l. The application has sparked several protests, 

most noting a long-standing hunger strike by M.S, IRON CHANU SHARMILA4 in Manipur, 

the law should be justified by the Indian government to stop the separation of the north eastern 

states.   

II. BACKGROUND 
The AFSPA brought an ordinance in 1958 and was legalized within 3 months, therefore, in 

northeast India since the constitution came into force in India, AFSPA was implemented in 

1958 in MANIPUR and ASSAM to protect the northeastern states from growing separation, 

violence and national security threat . it was extended in 1972 after some amendments to the 

whole of northeastern India. The group of these states is known as the 7 sisters states. 

Human rights watch, a human rights organization, says that the AFSPA is based on lines of an 

ordinance brought to crush the independence movement during the British era. Although the 

purpose of this law was to curb the violence of naga insurgents, after its amendment in 1972, 

this law was implemented in 7 other states of the northeast as well. At the same time from 1985 

to 1994, this law was imposed to deal with Punjab Khalistan insurgents and in 1990 it was 

implemented in Jammu and Kashmir.   

III. WHAT ARE THE PROVISIONS IN THIS LAW? 
The armed forces privilege act defines an armed force as any sort of military force capable of 

conducting operations by ocean or land or air. In this law, the impacted area is defined as any 

 
2 Sec.4 of AFSPA act 
3 The Prevention of Terrorism Act 
4 BUNCOMBE, ANDREW (4 NOVEMBER 2010)” A DECADE OF STARVATION FOR IROM 

SHARMILA, THE INDEPENDENT. ARCHIVED FROM ORIGINAL. 
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state or union territory where the governor’s administration exists and in such places, the army 

can use its authority to safeguard people’s interests in non-violent and dangerous situations. 

Under various provisions, the army can conduct its operations in the affected areas and use 

forces. The armed force special power act empowers the officers of the army to arrest any 

person on suspicion without a warrant for reasonable reasons.  

In AFSPA, the officers of the army have been given the power to destroy any form of structure 

through which the army has been assaulted or has been constructed for the attack. At the same 

time, the army also has the power to enter such a structure or structure and search it without 

any warrant without the authority of the administration no litigation, action or legitimate 

process may be brought. 

IV. JUDICIAL VIEW  
The act’s judicial review was slow, in the wake of the rial appeal, inspiring the act in 1980, 

1982,1984, 1985, and 1991, the supreme court upheld its constitutional validity in November 

1997. they concluded that they had not broken any of the contentious Indian constitutional 

clauses. It also planing and provisions for designation of “disturbed areas”5 should be every 6 

months. the court also found that the security forces’ protections which take the index of  “dos” 

and “don’ts “ are legally binding . 

V. WHY CRITICIZE AFSPA?  
Civil society groups and political organizations in northeastern states whether they are part of 

ruling party alliance or all the political parties in power in the past, have been opposing the 

armed forces special powers act for many years. These people have turned this law into a harsh 

and cruel law which violates human rights. After the killing of civilians in Nagaland Meghalaya 

chief minister Conrad Sangma tweeted demanding the withdrawal of the AFSPA Act. Whereas 

the naga mothers association said that militarization and killing are taking place continuously 

through this law. At the same time, human rights watch says that under AFSPA the army has 

been given the rights to shoot, arrest without a warrant, search without a search warrant and 

demolish any structure due to these privileges, cases of abuse exploitation, harassment and rape 

of citizens have increased because there is no concern of accountability in this law this human 

rights body said that this act violates international human rights law, which gives every citizen 

the right to life and the right to protection from arrest and in Indian constitution part 3 also 

provide fundamental right.         

 
5 Sec.3 of AFSPA ACT 
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NAGA PEOPLE MOVEMENT OF HUMAN RIGHTS VS U.O.I. 

Under article 32 of the constitution of India, A writ petition filed challenging the enactment of 

the disturbed area in the states of ASSAM, MANIPUR and TRIPURA has been a question. In 

this writ, the petition claim has been challenged contravention of use of the ability conferred 

by the AFSPA Act. The act has been challenged on the ground that it violates ARTICLE 14,19, 

AND 21 of the constitution of India. 

The provisions of the act in dispute are The definitions of the AFSPA Act (sec. 2), Power to 

identify the area which declares disturbed (sec. 3), The armed force has a special power (sec.4), 

Detain individuals to be built above the law enforcement officers (sec.5), persons acting under 

act this act will protect (sec.6) 

Judgment The AFSPA is legal under the law. This act has been enacted by parliament and 

can’t fall under entry 2 of the union list.  The 42nd amendment to the constitution falls within 

the scope of article 248 of the constitution. the court of appeal has ruled that the armed force 

special procedures and privileges act (AFSPA) cannot be challenged in court because it is not 

a breach of the constitution or repeal of parliament’s power.  art. 355 of the constitution. each 

state is an independent self-governing territory subject to the control of other states. The central 

act’s provisions were designed to allow the central government to fulfilment commitments 

under art. 355 for the constitution and art. 356 of the Indian constitution. In the sense of art. 

352, The disturbed or dangerous situation with which AFSPA deals is not equivalent to and 

hence the act’s legitimacy cannot be called into doubt for a region to be proclaimed a “disturbed 

area” a barrow affair of law and command must exist. The power under sec.4(a) of AFSPA can 

be applied only when 

• An invaluable command of the character state in the section is in strength in a disturbed 

area. 

• The representative useability is of the belief that it is important to grip believes that 

important to grip act for the menage of civil command in case of the individual violating 

such injunction. 

• The offender has received a due warning.  

These sections imply that the officer would use the least degree of force necessary to take 

proper action against the individual or persons violating the prohibitory order when exercising 

his or her duties. Section 4 clause (a) cannot be argued to suffer from the fault of arbitrariness 

or to be unreasonable. The supreme court gives binding instructions to army headquarters in 
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the form of “dos and don’t” that instruction must be followed by personnel of the armed forces 

when deployed in the disturbed zone under this act. 

Expert Recommendation on AFSPA Act.  

The 2nd administrative reforms commission led by the central law minister M VEERAPA 

MOILY too approve that AFSPA should be revoked and its vital term should be integrated into 

the unlawful activities (prevention) act [UAPA]. 

Justice Reddy Committee 2005 

The unlawful activities (prohibition) act 1967 was designed to integrate the original provision 

of the act. The act’s authority is not unrestricted. The act has been repealed, according to the 

committee. The state administration can request that the army be deployed for no more than 

six months from the central government. Without the state’s permission, the central 

government can deploy armed forces. However, after six months, the situation should be 

evaluated, and the council’s assent to enlarge the formation should be sought. 

Justice Verma Report 

It referred to the act as a part of a section on anti-women offences in disturbed areas that “should 

be within the scope of ordinary criminal law by sexual forces committed by armed forces or 

uniformed personnel”. the committee would like to focus on that “there is need to think at, 

earliest to review the continuation of legal protocols in the area of internal conflict such as 

AFSPA”. according to the supreme court, even under AFSPA, the army and police are not 

allowed to use excessive force. However, none of this has had a significant impact on the 

AFSPA states. 

Justice Hegde Commission 2013: 

The commission was established after investigations into extra-judicial deaths in Manipur. it 

was charged with evaluating the importance of the forces in the state the use of forces by 

security forces was more than required it reported by the commission.   

VI. CONCLUSION  
Even after colonial rule ended, AFSPA was enacted to defend the country against opponents 

and anti-national rebellions. but has the act been implemented for that work to date? records of 

crimes and inhuman acts of military services have exceeded all earlier standards.  Rather than 

protecting the people of the country, it is ruthlessly exploiting them. On the one hand, it has 

successfully prevented rebels and foes from infiltrating the country; on the other hand, it has 

been the source of retaliation from the country's citizens, leading to an increase in anti-national 
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rebellions. So, the most important thing to do is to undertake a thorough and thorough 

examination of the situation.    

The government must address the impacted people and ensure them that positive action would 

be taken. Because the army conducts high-intensity wars, it is critical to gain support from the 

local population. Locals must be able to trust the armed forces for them to support them. 

VII. RECOMMENDATIONS 
I strongly believe that the only way to ensure that the soldiers in the north eastern united states 

do not perpetrate human rights abuses is to repeal the AFSPA and remove the military from 

playing a civil role within the area. The hour requires the presence of armed forces, local police 

will not be ready to assemble in enforcement. The national human rights commission (NHRC) 

has been forced to review the AFSPA issue, the NHRC has a very limited role and may not 

welcome the supreme court's involvement. If AFSPA is not repealed, the NHRC may only be 

required to comply with international and Indian law standards declaration that a 

neighbourhood is disturbed, and shouldn't be left to the subjective opinion of the central or 

state government. Soldiers’ instruction and training should be made open to the general 

population. the AFSPA mechanism is being debated to see if it is compatible with the Indian 

CrCP. CrCP fails to meet all international human rights criteria. If the Indian government truly 

believes that force is the only way to deal with the north-eastern nations, I strongly suggest that 

the ICC be permitted to intervene. Residents in the neighbourhood may benefit from the 

involvement of the ICCC. 

***** 
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