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Access to Internet and Right to Information: 

A Perspective                 
 

AISHWARYA C R1 

      

ABSTRACT 
“Whereas disregard and contempt for human rights have resulted in barbarous 

acts which have outraged the conscience of mankind, and the advent of a world in 

which human beings shall enjoy freedom of speech and belief and freedom from 

fear and want has been proclaimed as the highest aspiration of the common 

people,”2 

Right to information is a cardinal right as it enables an individual to exercise his 

fundamental rights, right to freedom of speech and expression, right to freedom of 

association, right to freedom of profession and many more. Right to information also has 

a crucial role in establishing an effcient demcoratic system by holding the Governement 

accountable and transparent. Because of the digitalisation, internet has become an 

important platform facilitating rights. At the same time to control the political unrest or to 

maintain law and order situation, most of the times this important right is compromised by 

denying access to internet. In this backdrop, this paper attempts to analyze importance of 

the access to internet, and the circumstances in which it can be restrained, owing to larger 

interest of the nation.  

Keywords: Access to internet, right to information, fundamental right. 

 

I. INTRODUCTION  
Globally, it is a fact that internet turned out to be the most accessed and utilized medium of 

information. India has over 560 million internet users (estimates suggest by 2021, there will be 

over 600 million internet users in India), despite the fact, only 34 percent of the Indian 

population were able to access the internet in 20173. While access to internet by the population 

has been progressing, undesirably the instances of the Government denying access to internet 

by shutting down internet, as a counter measure of political unrest, internal disturbances, and 

 
1 Author is an Assistant Professor at School of Excellence in Law, India. 
2 Preamble, Universal Declaration of Human Rights, 1948. 
3 Individuals using the Internet (% of population) - Bangladesh, India, https://data.worldbank.org/indicator/I 

T.NET.USER.ZS?locations=BD-IN (last visited on March 09, 2020). 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2847 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 2846] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

public order, are also on a progressing trend.  

II. ACCESS TO INTERNET AS HUMAN RIGHT 
The idea of access to internet is being recognized as a human right in a various parts of the 

world like Spain, Greece, Costa Rica, France, Finland, Estonia and Canada for, it enables an 

indiviudal to exercise his fumdamental human rights such as right to speech and expression, 

right to associate, as a means to seek information and many more. In 2010, for the first time, 

Sweden recognized access to Internet as a legal right for every citizen. 

Recently, in 2016, a report from the Human Rights Council of the United Nations General 

Assembly declared access to the internet to be a basic human right, integral to allowing 

individuals to "exercise their right to freedom of opinion and expression" by making insisting 

on Art.19 Universal Declaration of Human Rights (UDHR).  

“Everyone has the right to freedom of opinion and expression; this right 

includes freedom to hold opinions without interference and to seek, receive and 

impart information and ideas through any media and regardless of frontiers”.  

(A) While in Kerala, Access to internet is interpreted as a Human Right and also a tool 

to right to education 

In India Kerala is the first state to follow the global trend. When the Human Rights Council of 

the United Nations has found that right to access to Internet is a fundamental freedom, the 

Honorable High court of Kerala, has interpreted access to internet as part of right to education 

in a matter before it. In this case, internet access was denied to female students in hostel 

between 6:00 pm to 10:00 pm during study hours, the Honorable High Court interpreted access 

to internet as a tool to ensure right to education, holding that a rule or instruction which impairs 

the right of the students cannot be permitted to stand in the eye of law.4 

Back in 2017 itself, the CPI (M)-led Government following the global momentum 

declared internet a basic human right, and guaranteed free internet access for 20 lakh below 

poverty line households in the state.5 The Government earmarked a special fund aimed at 

providing Internet connections to twenty lakh families either at subsidized rates or completely 

free of cost and in October 2019, the state cabinet approved the Kerala Fibre Optic Network 

(KFON).6 

 
4 Faheema Shirin v. State of Kerala wp(C) .No.19716 OF 2019 (L) 
5 Business Standard, Kerala govt announces 20 lakh free internet connections for poor families, March 3, 2017. 
6 Kerala to declare access to Internet a human right, first for an Indian state, Hindustan Times, 

Thiruvananthapuram, Mar 18, 2017. 
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III. ACCESS TO INTERNET VIS-À-VIS RIGHT TO INFORMATION 
(A) As a facet of Right to Freedom of Speech and Expression 

Access to internet is being recognized as a means to exercise fundamental rights, even Art. 

19(1)(a) of the Constitution of India provides for Right to freedom of speech and expression, 

an important facet of it is Right to Information which includes Right to know.7 In this digital 

era, internet has become an important medium to realize such rights, making access to internet 

itself as a fundamental right.  

(B) As indirectly an essential element of Democracy 

Right to Information as proclaimed is the bulwark of democracy. This right is essential for the 

proper functioning of the democratic process. There is a link between right to information, 

accountability and transparency. Accountability and transparency are the two of the essential 

elements of democracy as proclaimed by the UN General Assembly in its resolution;8 access 

to internet is the means to bring in such accountability and transparency. 

(C) An aspect of freedom of profession 

Right to practice any profession or to carry on any occupation, trade or business, guaranteed 

under Art.19 (1)(g)9 these days in aligned with access to internet these days. Denying access to 

internet literally halts many other professions in the digital world. During a communication 

blockage, the e-commerce businesses, web based or application based, cab companies, 

bank services, hotel and travel services, telecommunication services were among the major 

categories of businesses that were drastically hit during the shut down. 

(D) As a facet of Right to Know 

In Dinesh Trivedi, M.P. and Others v. Union of India10, the Supreme Court dealt with the right 

to freedom of information and observed “in modern constitutional democracies, it is axiomatic 

that citizens have a right to know about the affairs of the government which, having been 

elected by them, seek to formulate sound policies of governance aimed at their welfare”. It has 

been recognized that the right to know, right to receive and disseminate the information is 

within the right to freedom of speech and expression. Using the best possible means to impart 

and receive the information has been recognized as a fundamental right of the citizen of India. 

 
7 People’s Union for Civil Liberties (PUCL) v. Union of India, AIR 2003 SC 2363. 
8 Resolution adopted by the General Assembly [on the report of the Third Committee, Fifty-ninth session Agenda 

item 105 (b)  http://www.worldlii.org/int/other/UNGARsn/2004/201.pdf (last visited on March 09, 2020). 
9 Art. 19(1) (g), The Constitution of India, 1950. 
10 (1977) 14 SCC 
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The right conferred under Art.19(1)(a)11 is not an absolute right, and is subject to reasonable 

restrictions (the sovereignty and integrity of India, the security of the State, friendly relations 

with foreign States, public order, decency or morality, or in relation to contempt of court, 

defamation or incitement to an offence) under Art.19(2)12. Though the communication 

blockages, by denying access to internet are authorized under the laws, within the scope of the 

restrictions, having the character of collective punishment, it often is found to fail the standards 

of international human rights law to limit freedom of expression. Although, it meets with 

the standard of necessity, it hardly is adequate or proportionate in terms of the duration of 

the ban.  

Out of the thirteen Principles13, proclaimed in the international human rights law community 

applicable to surveillance conducted within a State or extraterritorially, specifically, principles 

3, 4 and 5, Necessity, Adequacy, & Proportionality respectively are relevant in the context of 

communication blockages as well. Though not enforceable, as such resolution does hold some 

weight for countries. Principle provides that any interference with certain fundamental human 

rights like right to privacy, right to freedom of speech and expression must be “necessary, 

adequate and proportionate” is one of the cornerstones of human rights law.  

IV. INTERNET SHUT-DOWN; TO RETALIATE POLITICAL UNREST 
In India, it started with an Internet blackout in Nagaland in March 2015 to restrict 

circulation of a lynching video of a rape accused, followed by Gujarat, Manipur, Rajasthan 

and Kashmir to retaliate violence and law and order issues. Out of all, Jammu and Kashmir 

region experienced the most number of communications blockages, as the state 

government suspended mobile and internet services on multiple occasions. In 2016 itself, 

the blockage affected around 7 million people in Kashmir in a span of five to seven months; 

authorities justified the ban on mobile internet facilities that affected nearly seven million 

people in Kashmir as a preventive measure to avoid any law and order problems 14. 

UN report15 notes that restrictions on access to the internet continued in 2017, with thirty 

 
11 Art. 19(1) (a), The Constitution of India, 1950. 
12 Art. 19(2), The Constitution of India, 1950. 
13 International (Principles on the Application of Human Rights Law to Communications Surveillance, Electronic 

Frontier Foundation, May 2009, available at https://www.ohchr.org/Documents/Issues/Pri vacy/ElectronicFront 

ierFoundation.pdf, (last visited on March 09, 2020). 
14 Confidential order sent by Inspector General of Police, Jammu division to seven mobile internet providers, 9 

July 2016, No ZPHQ7CC/10903-909. 
15 Report on the Situation of Human Rights in Kashmir: Developments in the Indian State of Jammu and Kashmir 

from June 2016 to April 2018, and General Human Rights Concerns in Azad Jammu and Kashmir and Gilgit-

Baltistan, Office of the United Nations High Commissioner for Human Rights, available at 

https://www.ohchr.org/Documents/Countries/IN/DevelopmentsInKashmirJune2016ToApril2018.pdf, (last 

visited on March 09, 2020). 
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two suspensions in 2017, compared to ten in 2016. Often, the state government imposes a 

ban on social media networks and mobile services to retaliate protests. In 2018, it had 

increased to 134. 106 were recorded in 2019, including the one in Kashmir, which is the 

longest recorded shutdown anywhere in the world. On 5.8.2019 amendments were made to 

Art.36716 of the Constitution, resulting in applicability of all the provisions of the Constitution 

of India to the state of Jammu and Kashmir. A day before it mobile phone networks, internet 

services, landline connectivity were all discontinued in the valley apprehending breach of peace 

and tranquility. This time it continued for more than six months, till the Supreme Court issued 

an order on 10.01.2020.17 

V. STATUTORY BACKING  
The statutory provisions enabling internet shut down are: 

Sec.144 of Code of Criminal Procedure (Cr.PC), 1973, empowers a magistrate “to direct any 

person to abstain from a certain act or to take certain order with respect to certain property in 

his possession or under his management to prevent, obstruction, annoyance or injury to any 

person lawfully employed, or danger to human life, health or safety, or a disturbance of the 

public tranquility, or a riot, of an affray”18. Only criteria to exercise this power is 

“urgency”19The power under this section was continued to be exercised till Temporary 

Suspension of Telecom Services (Public Emergency or Public Safety) Rules were made in 

2017,  

Later, Sec.69A, Information Technology Act, 2000, read with Information 

Technology (Procedure and Safeguards for Blocking for Access of Information by Public) 

Rules, 2009 allows blocking of access to information in the interest of sovereignty and integrity 

of India, defence of India, security of the State, friendly relations with foreign States or public 

order or for preventing incitement to the commission of any cognizable offence. Under these 

provisions, access can’t be blocked totally, but access to certain websites can be blocked. 

Rule 2 Suspension rules made under Sec.7 of Indian Telegraph Act, 1885, provides for 

regulation of the temporary suspension of telecom services due to public emergency or public 

safety20 in the interest of sovereignty and integrity of India, defence of India, security of the 

State, friendly relations with foreign States or public order or for preventing incitement to the 

 
16 Art. 367, The Constitution of India, 1950. 
17 SOFTWARE FREEDOM LAW CENTRE, https://sflc.in/legality-internet-shutdowns-under-section-144-crpc (last 

visited on March 09, 2020). 
18 sec.144 (1) Code of Criminal Procedure, 1973.  
19 Madhu Limaye and Anr v. Ved Murti and Ors. ((1970) 3 SCC 746)  
20 Preamble, Temporary Suspension of Telecom Services (Public Emergency or Public Safety) Rules, 2017. 
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commission of any cognizable offence21. 

VI. THE SUPREME COURT RULING 
In Anuradha Bhasin v. Union of India & Ors. The Honorable Supreme Court, in a plea before 

it, in connection with Internet blockade in Jammu and Kashmir since August 5  has declared 

that the freedom of speech and expression, and the freedom to practice any profession or carry 

on trade, business or occupation over the medium of internet enjoys constitutional protection 

under Art.19(1)(a)22 and Art.19(1)(g).23  

Two issues are relevant for the discussion, first, whether the freedom of speech and expression 

and freedom to practice any profession, or to carry on any occupation, trade or business over 

internet is a part of fundamental rights under part-III of the constitution? Second, Whether the 

Government’s action of prohibiting internet is valid?  

The first question was answered in positive, and for the second, the court holding that, though  

the Government in larger interest can curtail such rights within the ocnstitutional mandate 

under Art.19(1)(a)24 and Art.19(1)(g),25 has to give equal weightage to the test of 

proportionality. 

Also the court held that ban under Suspension rules cannot be indefinite and it has to be 

temporary in duration. The court also held that, if the circumstances do not allow restoration 

of internet immediately in such case, caution must be exercised by permitting access to 

Government websites, limited e-banking facilities, services in hospitals and other essential 

services26. 

Any order under Suspension Rules must adhere to the principle of proportionality must not 

extend beyond the required duration. Though Suspension Rules, subjects order to approval of 

the review committee,27 it lacks provision for periodic review. The Supreme Court insists on 

periodical review to be undertaken within the 7 days of the last review.  

As to the powers conferred under Sec.144 Cr.PC, it has to be exercised in a bonafide and 

reasonable manner, and the order shall state material facts. Even under this provision, principle 

of proportionality is the key. 

 
21 Sec. 5(2), Indian Telegraph Act, 1885. 
22 Supra note 10 
23 Supra note 9 
24 Supra note 11 
25 Art. 19(6), The Constitution of India, 1950. 
26 Whitelisting under the orders of Government of Jammu and Kashmir, while lifting the bans. 
27 Rule 2(5), Temporary Suspension of Telecom Services (Public Emergency or Public Safety) Rules, 2017. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2852 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 2846] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

In this case, as the counsels did not argue on status of access to internet as a fundamental right, 

the court has declined to state its views on the same. At this juncture, it has to be noted that, 

Mr. Vinton G. Cerf, the father of internet, opined that while internet is very important, it cannot 

be elevated to the status of a human right.28 Adding to it, Justice Ramana, wrote, Technology, 

in his view, is an enabler of rights and not a right in itself.  

(A) Internet returns in J&K 

Pursuant to 14.01.2020, Government of Jammu and Kashmir, by order dated 18.01.2020, 

restored Internet services partially in the state by providing fixed line inter connectivity, 2G 

mobile data services on post paid services for accessing white-listed websites and pre-paid sim 

cards to have only voice and sms facility initially in force till 24.01.2020,29 and kept on 

extending by way of orders, currently extended till 17.3.2020.30 

VII. CONCLUSION 
Globally, access to internet is being considered as a fundamental human right, guaranteeing 

access to internet to all the persons, without any discrimination to create a level playing field. 

India is a pioneer among the developing countries, in campaigning for digitalization through 

Digital India Programme. Its vision is to transform India into a digitally empowered society 

and knowledge economy. Th percentage of internet users is multiplying day by day. Internet is 

making way into all the fields, irrespective any differences. Dependency of the people is rising, 

unconsciously; their way of life is aligned with this virtual world, such is the crucial role played 

by internet. More importantly, internet aids in realization of the constitutional rights, it provides 

a medium to exercise freedom of speech and expression, to realize right to information; to 

further the freedom to practice any profession, or to carry on any occupation, trade or business. 

The power of social media cannot be ignored. 

In this context, denial of access to Internet, for a region is no less than curtailment of liberty. 

Additionally, a complete shut down of internet is a massive restriction on the rights 

guaranteed. In India, the practice of internet shut down in most of the cases, is being used 

to counter political unrest, and to maintain law and order situation, which is in the interest 

of the Security of the Nation. Since mists of time, the ideas of liberty and security have 

 
28  Is Internet a Human Right? https://www.amnestyusa.org/is-internet-access-a-human-right/, (last visited on 

March 09, 2020). 
29 Government of Jammu and Kashmir, by order dated 18.01.2020, available at http://jkhome.nic.in/Te 

mporary%20suspension%20of%20Telecom%20services_0001.pdf, (last visited on March 09, 2020). 
30 Government of Jammu and Kashmir, by order dated 04.03.2020, available at 

http://jkhome.nic.in/17(tsts)20200001.pdf, (last visited on March 09, 2020). 
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always been conflicting with each other. Utmost care has to be taken to balance these concepts.  

While it may, at times be necessary, to exercise the powers granted under a statutory 

authority to deny access to internet. It will turn out to be an excessive and arbitrary use of 

powers granted to the state government, if doesn’t pass the test of adequacy and 

proportionality. 

***** 
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