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Peoples’ Rights v. Republic of Kenya 2017 
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  ABSTRACT 
New aspects include the "voluntary perpetuation of cultural identity" and acknowledgment 

by other groups or the state. It is debatable if the idea of self-identification does not already 

embrace the concept of cultural distinctiveness. Additionally, it tends to communicate an 

essentialist view of culture, which underplays the fact that culture is always evolving as a 

result of both endogenous and exogenous forces. 

Given the lack of acknowledgment of indigenous rights, it can be difficult to attach much 

weight to the viewpoint of official institutions, even though the designation of an indigenous 

community by other communities may be a valid indicator of a group's status. 

There are still some unanswered issues, such as where to draw the line between indigenous 

communities, minorities, and peoples. This somewhat reflects the authors' goals when they 

wrote the African Charter, but it can also be a real challenge for many groups. The scope 

and effects of FPIC have also not been fully investigated. The concept is still hazy, even if 

it could be appropriate to separate it from the right to self-determination. 

Keywords: Preservation, Indigenous, Communities. 

 

I. INTRODUCTION 

Since the dawn of time, indigenous peoples have protected the world's forests, but as colonial 

powers asserted de jure control over their ancestral lands, these livelihoods began to erode. The 

colonial powers' withdrawal did not result in a return to traditional land tenure because 

European land regimes persisted in Asia and Africa. Furthermore, some have interpreted the 

rise of environmentalism as placing conservation before people. Although the destructive 

anthropocentric breach of planetary boundaries may make this justified, continued support for 

"fortress" style conservation causes real harm to indigenous communities and ignores 

sustainable solutions to the worsening climate crises. This case examines the subject from the 

standpoint of colonial land tenure systems and demonstrates how concepts such as the 

significance of individualised land ownership, farming, and fortress preservation are logically 

flawed. Existing conservation policies continue to harm indigenous peoples and their traditional 
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lands, thanks to statutory donors and international non-governmental organisations (NGOs)2. 

This case examines the human and environmental costs associated with contemporary 

conservation approaches through this colonial lens, drawing on the authors' experience 

representing the Batwa, the Ogiek and Endorois (Kenya), and the Adivasis (India) in 

international litigation. This article's conclusion reflects on methods that respect both human 

and environmental rights. 

The African Court on Human and Peoples' Rights ruled in favour of Kenya's Ogiek indigenous 

community, holding that the Kenyan government violated seven rights guaranteed by the 

African Charter on Human and Peoples' Rights. This decision significantly strengthens 

progressive land rights and indigenous peoples' rights jurisprudence. The Date of the Ruling is 

May 26, 2017 and the Forum is African Court on Human and Peoples’ Rights along with that 

the type of Forum is Regional. 

II. THE SUMMARY 

The Ogiek, a community that lives in the forest and is one of Kenya's most marginalised 

indigenous peoples, were served with an eviction notice in October 2009 and were given 30 

days to leave the Mau Forest. In a communication sent to the African Commission on Human 

and Peoples' Rights (Commission) in November 2009, Ogiek Peoples' Development Program 

(OPDP), joined by the Centre for Minority Rights Development (CEMIRIDE) and later by 

Minority Rights Group International (MRGI), argued that the eviction had violated a number of 

clauses in the African Charter on Human and Peoples' Rights including the freedom from 

discrimination guaranteed by Article 2, the right to life guaranteed by Article 4, the freedom of 

religion guaranteed by Article 8, the right to culture guaranteed by Articles 17(2) and (3), the 

right to freely dispose of wealth and natural resources guaranteed by Article 21, the right to 

development guaranteed by Article 22, and the right to property guaranteed by Article 143.  

The Ogiek have consistently battled the government's arbitrary forced evictions from their 

ancestral lands in the Mau Forest for many years. Their traditional way of life has been severely 

harmed by this pattern of violations. The Ogiek are reliant on the forest for their identity, food, 

and shelter4. Thus, despite numerous legal challenges in domestic courts and advocacy with the 

Kenyan authorities, the October 2009 eviction notice has been described in the case as a 

"perpetuation of historical injustices suffered by the Ogieks" that had not been resolved by the 

 
2 Available at << www.heinonline.com >> 
3 Available at << www.manupatra.com >>. 
4 Ibid. 
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Kenyan state. 

The African Court on Human and Peoples' Rights (Court) was referred the case by the 

Commission for the first time in the institution's history due to evidence of grave or widespread 

human rights violations. After an eight-year process, the Court issued a ruling on May 26, 2017, 

upholding the Ogiek people's land-related rights and finding violations of all other rights except 

for the right to life. 

Regarding the right to property, the Court stated that the Ogiek had a communal right to their 

ancestral land and that their property rights were violated when they were ejected from this land 

against their will and without prior consultation, according to the UN Declaration on the Rights 

of Indigenous Peoples and the Charter. 

The court also determined that the government discriminated against the Ogiek by failing to 

accord them the same rights as other tribes due to its failure to recognise their status as a distinct 

tribe, as granted to other groups of a like nature. The Court examined different criteria to identify 

indigenous populations and determined that the Ogiek community could be recognised as an 

indigenous population that is part of the Kenyan people, with a particular status deserving of 

protection resulting from their vulnerability. The Court made this determination in reference to 

the work of the Commission through its Working Group on Indigenous 

Populations/Communities in Africa and the work of the UN Special Rapporteur on minority 

issues. 

The Court explicitly confirmed that the Ogiek could not be held accountable for the depletion 

of the Mau Forest and that it could not justify their eviction from their land or the denial of 

access to exercise their right to culture. The Court stated in no uncertain terms that the 

preservation of the forest could not justify the lack of recognition of the Ogiek's indigenous or 

tribal status or the denial of the rights associated with that status5. 

The court also found that the eviction of the Ogiek from the Mau Forest constituted an 

infringement on their right to freely practise their religion because of the Ogiek's connection 

between their land and that right. The Ogiek's eviction from the Mau Forest also violated their 

right to culture because of the close ties between the land and their cultural practises. In 

determining the Ogiek's rights to their ancestral land and that those rights had been violated, the 

Court concluded that the eviction clearly violated the right to access and occupy the land. This 

was the conclusion reached when assessing the right to use and dispose of wealth and resources, 

 
5 Id 3. 
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such as land. 

In the end, the Court determined that the Ogiek's ongoing expulsion from the Mau Forest had a 

significant negative impact on their economic, social, and cultural development and had thus 

also violated their right to development. 

The government was required by the court to take all necessary steps to address the violations 

within a reasonable amount of time. 

III. ENFORCEMENT OF THE DECISION AND THE OUTCOME 

According to the ruling, the Kenyan government has six months to report to the court on all 

appropriate actions taken to address violations. Mr. Daniel Kobei, the OPDP's executive 

director, has urged the government to fully implement the choice. Under the direction and 

support of MRGI, he and other Ogiek community leaders are interacting with the government 

regarding the execution of the judgment. 

IV. SIGNIFICANCE OF THE CASE 

"This is making history for the Ogiek. Finally having their case heard has given the Ogiek people 

a sense of importance as indigenous people. I am aware that other indigenous peoples are 

encouraged by the case." 

The Court, which has been in operation since 2006, has never rendered a verdict in an 

indigenous peoples' rights case prior to this historic decision. It is also the biggest case the Court 

has ever decided in terms of the quantity of claimed violations (35,000 claimants). This case 

was also the first one the Court decided in the public interest and the first one to do so after a 

substantive hearing on the merits and a referral from the Commission. 

"This case is of fundamental importance for indigenous peoples in Africa, and particularly in 

the context of the continent-wide conflicts we are seeing between communities, sparked by 

pressures over land and resources," says Lucy Claridge, the Legal Director of MRGI, who 

presented the case before the Court. Importantly, the Court has acknowledged that many other 

indigenous peoples in Africa, including the Ogiek, have a key role to play in protecting and 

conserving land and natural resources. These orders will have a significant impact on other 

forest communities that have been forced off of their ancestral lands in the name of 

conservation, such as the Sengwer in Western Kenya and the Batwa of Kahuzi-Biega National 

Park in the Democratic Republic of the Congo6. 

 
6 Id 1. 
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In a similar vein, the UN Special Rapporteur on the rights of indigenous peoples highlighted the 

link between secure indigenous land tenure and successful conservation outcomes in a report 

from 2017. According to the Special Rapporteur, "Indigenous people's rights need to be 

protected in the best way possible, not only for them but also because they are able to provide 

solutions to many of the world's problems, from climate change to biological diversity." 

Regarding the topic of reparations, they have the potential to be very significant given that this 

case involves about 35,000 Ogiek and seven violations that occurred over the course of more 

than 40 years. Additionally, the Court is now given another chance to set a precedent by 

resolving violations against indigenous peoples. 

Finally, this case strengthens the progressive jurisdiction regarding land-related rights and the 

rights of indigenous people by building on the legacy of the Endorois case decided by the 

Commission in 2010.  

***** 
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