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ABSTRACT 
Insanity as a defense is essentially utilized in criminal indictments. It depends with the 

understanding that at the time of the crime, the defendant was experiencing extreme 

psychological illness and therefore, was incapable of doing any crime and differentiating 

directly from wrong conduct, subsequently making them not legally responsible for the 

crime. The insanity defense is a legal concept, not a medical one (Clinical one). This 

implies that simply experiencing a psychological issue is not adequate to demonstrate 

insanity. The defendant has the onus of proving the defense of insanity by a “prevalence of 

the proof" which is like a civil case. It is difficult to decide legal insanity, and surprisingly 

harder to effectively safeguard it in court. This article centers around the Supreme Court 

decision on insanity defense and guidelines utilized in Indian court. Analysts present a 

model for assessing a defendant's psychological status examination and momentarily 

examine the legal standards and strategies for the assessment of insanity defenses. There 

is a dire need to start formal graduation course, arrangement Forensic Psychiatric 

Training and Medical Services Providing Centers across the nation to expand the 

manpower resources and to give a reasonable and fast trial. 

Keywords: Insanity Defense, Indian Penal Code, Legal Insanity, Indian evidence Act, 

Medical Insanity 

 

I. INTRODUCTION 

The idea of responsibility interfaces with our most principal feelings about human instinct and 

nobility and regular experience of guilt and honesty and fault and punishment. Punishing an 

individual, who is not answerable for the wrongdoing, is an infringement of the basic human 

rights and fundamental rights under the Constitution of India. It additionally brings the fair 

treatment of law, if that individual is not in a situation to guard himself in the courtroom, 

inspiring the standard of regular justice. The agreed safeguard of legal insanity applies to this 

crucial guideline by excusing those mentally disordered wrongdoers whose disorder deprived 

 
1 Author is a student at Chandigarh University, India. 
2 Author is a student at Chandigarh University, India. 
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them of objective comprehension of their conduct at the hour of the crime. Hence, it is, for the 

most part, conceded that inadequacy to perpetrate violations excludes the person from 

discipline. This is perceived by the enactment of the majority of the humanized nations. Even 

in India, Section 84 of Indian Penal Code (IPC) manages the "demonstration of an individual 

of unsound mind" and examines madness defense.3 However, in the recent past, a portion of 

the U.S. states (like Montana, Idaho, Kansas, and Utah) have restricted insanity defense. This 

issue has raised a genuine discussion among medical, psychology, and law experts across the 

world.  

Almost no exploration has been done on this topic in India, in any case, there are not many 

studies on investigating the clinical image of the patients in jail. A landmark study in the 

forensic psychiatry of the Indian setting happened in 2011, in which 5024 detainees were 

surveyed on a semi-organized meeting plan revealed that 4002 (79.6%) people could be 

analyzed as having an analysis of either mental illness or substance use. After excluding 

substance misuse, 1389 (27.6%) detainees actually had a diagnosable mental disorder.4 

Another examination from India depicts a bleak image of patients in criminological psychiatry 

settings and supporter for there is a need to smooth out the strategy of reference, determination, 

treatment, and certification. To address this issue of smoothing out the interaction of 

assessment of insanity defense and accreditation, this article centers around semi-organized 

evaluation in the Indian setting dependent on milestone Supreme Court choices. What's more, 

it will likewise introduce a model for assessing a respondent's psychological status assessment 

and momentarily examine the legitimate norms and strategies for the appraisal of insanity 

defense evaluations. 

II. HISTORICAL PERSPECTIVE OF INSANITY IN INDIA 

The insanity defense has been in presence for hundreds of years; notwithstanding, it took a 

lawful position only in the last three centuries. There were different tests used to proclaim an 

individual legally insane, for example, the Wild Beast test5, The Insane Delusion test6, and the 

"trial of ability to recognize right and wrong."7 These three tests established the framework for 

the landmark Mc Naughten rule.  

 
3 KDGAUR, Textbook on the Indian Penal Code, Universal Law Publishing, (2009). 
4 SBMATH&PMURTHY, Mental Health and Substance Use Problems in Prisons, The Bangalore Prison Mental 

Health Study: Local Lessons for National Action, National Institute of Mental Health and Neuro Sciences, 2011 
5 R. v. Arnold,16 St.Tr.695, 1724. 
6 Hadfield Case,27 St.Tr.128, 1800. 
7 Bowler's case,1 Collinson Lunacy 673, 1812. 
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In 1843, Daniel Mc Naughten, a wood-turner from Glasgow, shot and slaughtered Edward 

Drummond confusing him with Sir Robert Peel. Mc Naughten accepted that he was aggrieved 

by the Tories, and the proof was brought to show that he had been completely bamboozled 

regarding this matter for some time. His perspective was evident from the beginning when he 

must be persuaded, lastly deceived, into arguing "not liable." After hearing seven medical 

observers affirm that he was totally Insane, the judge halted the trial, the jury acquired the 

extraordinary decision without summarizing and without resigning, and Mc Naughten was 

coercively sent to the Bethlem Hospital. Immediately from that point, five recommendations 

were drawn which were called Mc Naughten rules8. 

This Mc Naughten rule turned into an amazing point of reference for the law concerning the 

protection of craziness. Indeed, in India, insanity defense law, Section 84 IPC is exclusively 

founded on the Mc Naughten rules. Since it is drafted, no progressions have been made. Be 

that as it may, in 1971, there was an endeavor by the Law Commission of India to return to 

Section 84 in their 42nd report, yet no progressions were made.  

Section 84 of IPC manages the "demonstration of an individual of unsound mind."9. "Nothing 

is an offense which is finished by an individual who, at the hour of doing it, by reason of 

unsoundness of mind, is unequipped for knowing the nature of the fact, or that he is doing what 

is either wrong or in opposition to the law." 

On analysis of the Section 84 IPC, the accompanying fundamental fixings can be recorded. For 

simple agreement, the Section 84 IPC can be separated into two general classifications of, 

major criteria (medical requirement of mental illness) and minor criteria (loss of reasoning 

requirement). Major criteria mean the individual should be experiencing mental illness during 

the commission of the act. Minor criteria mean the individual is:  

• Incapable for knowing the nature of fact or  

• Incapable for realizing his act is not right or  

• Incapable for realizing it is in opposition to the law.  

Both major (mental illness) and minor (loss of thinking) rules establish legitimate insanity.  

Section 84 IPC, unmistakably epitomizes a fundamental maxim of a criminal statute that is, (a) 

"Actus nonfacit reum nisi mens sit rea"(an act does not constitute guilt unless done with a guilty 

intention) and (b) “Furiosi nulla voluntas est” (a person with mental illness has no free will).10 

 
8 Daniel Mc Naghten's Case,8 Eng. Rep. 718, 1843. 
9 Ratanlal & Dhirajlal's, the Indian Penal Code. LexisNexis,(2013) 
10 Bapu @ Gajraj Singh vs State of Rajasthan(2007), Appeal (crl.) 1313 of 2006(India) 
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This implies that a demonstration doesn't comprise a crime except if it is finished with a guilty 

intention called "mens rea." Hence, Section 84 IPC affixes no culpability on people with mental 

illness since they can have no reasonable reasoning or the important guilty intent. 

III. DECISIONS OF COURTS ON INSANITY AS A DEFENCE IN INDIA 

Criminal law is based on the belief that human beings are morally responsible and not harm 

causing factor. There are two essential elements which have to be proven for an accused to be 

held criminally responsible, beyond reasonable doubt, 

a. the person committed the act (actus reus) 

b. in doing so, the person acted with his or her own free will, intentionally and for rational 

reasons (mens rea). 

Psychiatrists may be asked to help the court in determining whether certain mental disorders 

affected a person's ability to form the intent necessary to make that person legally blameworthy. 

IV. MEDICAL INSANITY VERSUS LEGAL INSANITY 

Section 84 of the Indian penal code sets out the legal trial of duty in instances of supposed 

crime done by an individual with mental illness. There is no as such meaning of "unsoundness 

of mind" in the IPC. The courts have regarded this articulation as comparable to insanity. Be 

that as it may, the expression "insanity" itself has no minuscule definition, it conveys distinctive 

significance in various contexts and depicts varying levels of mental problems.11 Each 

individual who is mentally unwell is not ipso facto excluded from criminal duty. A distinction 

is to be made between legal insanity and medical insanity. A court is worried about legal 

insanity and not about medical insanity. Any person, who is experiencing any sort of 

psychological instability is classified as "medical insanity," anyway "legal insanity" signifies, 

any individual experiencing mental illness ought to likewise have a deficiency of thinking 

power. The term legal insanity likewise identifies with the "mental state" of an individual at 

the time of committing a crime. This is rigorously a lawful concept and is inconsequential to 

the different mental diagnoses.  

In layman's language, legal insanity implies, at the time of the commission of the act, the 

individual ought to be suffering from mental illness and furthermore have a deficiency of 

thinking power. This issue is clearly portrayed in Section 84 of IPC as that individual 

unequipped for knowing:  

 
11 Hari Singh Gond v. State of Madhya Pradesh, (2008),16 SCC 109(India) 
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• The nature of the act, or  

• That he is doing what is either wrong or  

• Contrary to law.  

Simple mental defectiveness of brain or partial hallucination, irresistible impulse, or 

compulsive behavior of a sociopath bears the cost of no protection under Section 84 of IPC.  

In one of the milestone judgment, on account of Surendra Mishra versus the state of 

Jharkhand,12 the Apex Court has expressed that an accused who looks for absolution from 

liability of an act under Section 84 of the IPC is to demonstrate legal insanity and not medical 

insanity. Further, it additionally said that articulation "unsoundness of mind" has not been 

characterized in the IPC, and it has primarily been treated as comparable to insanity. Each 

individual who is experiencing mental health problems is not excluded from criminal 

obligation. The mere fact that the accused is vain, odd, peevish, and his brain is not appropriate, 

or that the physical and mental afflictions from which he endured had delivered his insight 

feeble and influenced his feelings or enjoys certain uncommon demonstrations, or had attacks 

of insanity at short intervals or that he was dependent upon epileptic fits and there was abnormal 

behavior or the behavior is eccentric are not adequate to pull in the use of Section 84 of the 

IPC. 

V. WHAT IS RAPE? 

Section 357 of Indian Penal Code defines rape as vaginal or anal penetration in the absence of 

lawful consent. A rape is considered to have occurred if a man has an intercourse with a woman 

against her will or without her consent or when she believes the man to be a person whom she 

is lawfully married or when she is intoxicated because of consuming an unwholesome 

substance which was administered to her against her knowledge and she is unable to understand 

the nature and consequence of the act and lastly when she is under the age of sixteen and it 

doesn’t matter if the consent was present or not. 

Types of Rape13 

➢ Penetrative Rape: When the vagina is penetrated by penis, finger, or other objects. 

➢ Statutory Rape: When the penis touched on vagina but no penetration takes place. This 

type of rape is not recognized in Indian statutes yet. 

 
12 Surendra Mishra v. State of Jharkhand, (2011), 11 SCC 495 (India) 
13 Jaydip Sarkar, Mental health assessment of rape offenders, Indian Journal of Psychiatry, 55(3):235-243 

(2013) 
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➢ Marital Rape: When rape occurs within a marriage. This is not yet recognized in Indian 

law. 

➢ Date Rape: When rape occurs during platonic romantic meeting between a man and a 

woman and often an intoxicating agent is administered to the victim. 

➢ Gang Rape: When more than one person rapes the victim. 

➢ Male Rape: When man on man rape takes place. 

VI. RAPE AND THE DEFENCE OF INSANITY 

In a country like India where sexual crimes against women are highly common and have been 

rising ever since there, it is essential to take all the necessary steps required to punish the 

offender and provide justice to the victim. However, this becomes a tiresome task due to the 

numerous loopholes present in Indian law and one of them being the defense of Insanity.  

It is not uncommon for offenders to be acquitted by the court as being not guilty by the reason 

of insanity and escape punishment. Research does show that sex offenders have high rates of 

non-psychotic psychiatric disorders such as mood and anxiety disorders. Therefore, it becomes 

essential to understand there should be an introduction of proper methods of detecting the 

problem. The absence of fixed and effective assessment techniques plays an important role in 

the acquittal of the culprit. 

The Verma Commission that was made to address the deficits in the administration of rape and 

other sexual offenses, suggested boundless changes yet unfortunately, it focused just on 

criminal justice issues of characterizing laws, improving processes, and expanding 

punishments however stayed quiet on the slew of health approaches that have been utilized in 

the west and progressively nearer to home in the administration of sex offenders. 

It is exceptionally improbable for a man to deliberately concede to rape and expose himself to 

a psychiatric evaluation as he risks being captured and prosecuted. Therefore, he is different 

from most other individuals who seek an assessment. Hence, it is important to understand the 

major role that a psychiatrist plays in the detection of criminal intent and administering justice. 

It is important to have a clear process i.e., structure, knowledge of sexual and criminogenic 

issues, and technical skills rather than theories and experience of carrying out an assessment 

for non-offenders or offenders with violent crimes when it comes to assessing sex offenders. 

A psychiatric evaluation must be equally focused on “what” of the behavior and “how” that 

behavior is assessed. 
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The surge in sexual violence towards women in India calls for a multi-pronged response that 

should involve all the organized and non-organized sectors and also individuals as members of 

that society as perpetrators of rape often show signs and symptoms of mental health and 

psychosocial risk factors that trigger and perpetuate the offence. Psychiatry can play a 

constructive and crucial role in assisting criminal justice agencies in managing this scourge. It 

is required that the national mental health planning by the government must include centers 

that can train the next generation of professional in the assessment and management of 

offending behaviors such as rape and find the proper course of treatment so that only the 

genuine cases of mental health issues are provided with the benefit of the insanity defense and 

it does not become an easy loophole for actual perpetrators of rape. 

VII. BURDEN OF PROOF IN INSANITY DEFENCE 

In this article, we have a tendency to need to signalize to whom the burden of proof rests 

wherever insanity defence is ready up as a defence to associate indictment for any crime. The 

topic of insanity as defence is attracting such a lot attention larva in its medical and legal 

aspects, it's thus often relied upon as a defence to criminal prosecutions 

The answer to it might rely upon what's meant by the phrase “Burden of Proof “. Under the 

law, each man is likely to be of sound mind and assumed to possess a decent degree of reason 

to be chargeable for his acts unless the contrary is tested.14  Similarly, everyone is additionally 

probable to understand the law. The prosecution does not establish these facts. 

In insanity defence, there are 2 aspects of proving associate offense, that are as follows: 

1. Commission of crime and 

2. Insanity defence. 

The burden of proving the commission of an offense is often on the prosecution, which never 

shifts. The prosecution must prove the same beyond a reasonable doubt. However, the burden 

of proving the existence of circumstances (Section 84 IPC) for insanity as defence would air 

the suspect (Section one hundred and five of the Evidence Act) and also the court shall presume 

the absence of such circumstances. The suspect must prove by inserting material before the 

court like knowledgeable proof, oral and alternative documentary proof, presumptions, 

admissions, or maybe the prosecution proof, satisfying that he was incapable of knowing the 

nature of the act or of knowing that what he was doing was either wrong or contrary to law. 

 
14 State of M.P. v. Ahmadull, AIR 1961 SC 998 (India) 
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The Supreme Court has determined that the crucial purpose of the time at which unsoundness 

of mind ought to be established is that the time once the crime is truly committed and also the 

burden of proving this, lies on the appellant for claiming the advantage of the Section 84 

provision.15 

In Dahyabhai Chhaganbhai Thakker versus the state of Gujarat,16 this court has commanded 

that albeit the suspect wasn't ready to establish once and for all that he was insane at the time 

he committed the offense, the proof placed before the court might raise an affordable doubt 

within the mind of the court as regards one or additional of the ingredients of the offense, as 

well as preparation of the suspect and therein case the court would be entitled to acquit the 

suspect on the bottom that the overall burden of proof resting on the prosecution wasn't 

discharged. although the burden is on the suspect, he's not needed to prove a similar on the far 

side all doubt, however, just satisfy the preponderance of chances. The burden of proof cast 

upon him is not any beyond that rests upon a celebration to civil proceedings. 

Plea of mental disease 

The worry of proving the condition of mind is on the suspect, therefore the plea of mental 

disorder ought to be taken by the suspect or by his attorney or his relations or the previous 

history of mental disease is unconcealed, it's the duty of associate honest investigation officer 

to subject the suspect to a medical checkup and place that proof before the court and if this can 

be not done, it creates a significant bad condition within the prosecution case and also the 

advantage of doubt must incline to the suspect.17 Hence, the plea of insanity defence ought to 

be taken throughout the investigation or throughout the trial in the lower court not during the 

appeal to the higher court. 

How Psychiatrists get entangled in Cases that Involve the mental disease Defence 

One way that psychiatrists get entangled in insanity cases is through their patients. This could 

necessitate the unfortunate event wherever a patient is concerned in an exceedingly criminal 

matter. The patient and his or her counsel value more highly to create his or her state of mind 

at the time of the alleged incident a problem and you, because the treating medical practitioner, 

are known as to testify. 

The other common method psychiatrists find themselves enjoying a task in these cases is as an 

adviser who is serving to gauge the individual also because of the circumstances of the crime. 

 
15 Elavarasan v State RbIoP,(2011) 7 SCC 110 (India) 
16 Dahyabhai Chhaganbhai Thakker v. State of Gujarat,(1964) 7SCR 361 (India) 
17 Hari Singh Gond v. State of Madhya Pradesh,(2008) 16 SCC 109 (India) 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2116 International Journal of Law Management & Humanities [Vol. 4 Iss 3; 2108] 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

In such a case, you are actually seeing the person below a judicial writ or at the request of 1 of 

the attorneys, and it's quite completely different than seeing a patient, particularly once 

problems like confidentiality come back up. 

What it suggests that once somebody is Found clean-handed by Reason of mental disease 

When a defendant is found clean-handed by reason of mental disease it doesn't mean he or she 

essentially goes free. Commonly, states have necessities for treatment or institutionalization 

once such a finding. Some states need such confinement for the length of the time the person 

would have received if guilty as a minimum, thus he or she might end up spending confined 

than if he or she didn't raise such a defence. Like alternative areas of the law, this varies from 

state to state. 

VIII. CONCLUSION 

Psychiatrists might be approached to help the court in deciding if certain psychological 

problems affect an individual's capacity to frame the intent important to make that individual 

legally at fault. The medical order portrays the patient's psychological status on a continuum 

that reaches from extremely ill to completely healthy. In any case, the legal language is 

unmistakably straight out in nature, either criminally responsible or not responsible. While a 

specialist is worried about the medical treatment of individual patients, courts are worried about 

the insurance of the general public from the conceivable peril of these patients. Specialist needs 

to comprehend that it isn't just the way that the individual is experiencing psychological illness 

however it is the entirety of the conditions found in the light of the proof on record to 

demonstrate that the individual was likewise incapable to see the value in the idea of the 

demonstration or bad behavior or that it was in opposition to the law is valued in the official 

courtroom for insanity defence.  

***** 
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