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  ABSTRACT 
Atrocities against women present a challenge to society, law enforcement and public 

affairs. The recurrence of such crimes indicates their deep-rooted nature in structures of 

patriarchy prevalent in India which continues to perpetuate and normalize gender 

violence. This paper examines the criminal offence of rape in India with primary focus on 

the lacunas existent in the laws against rape and its implementation.  

The introductory segment of the paper presents a detailed understanding of the legal 

provisions against rape, specifically Section 375 of the Indian Penal Code. It explores the 

ways in which the legal provisions of rape have displayed inefficiencies and lags. This is 

essential as knowledge of legal insufficiencies is a precursor to address the central aim of 

the paper i.e. highlighting the deficits in implementation of legal provisions against rape 

and conceptualizing solutions. The main aim of the paper is to sketch an analytical critique 

of the Indian criminal justice system and its incapability to secure redressal to the victims 

of rape. The paper elucidates the gaps between normative legal provisions and the social 

reality of the execution and implementation of counter-rape laws. It studies the reason for 

the existence of various defects and procedural infirmities in the working of the criminal 

procedure system which causes a delay and even denial in the process of securing of justice 

to sexual abuse victims and punishing offenders.  

The paper concludes on a futuristic note emphasizing the need for reforms and measures 

to make criminal justice institutions more adept at addressing offences of rape. It stresses 

the need to institute adequate checks within criminal justice institutions and ensure 

adherence to legal procedures in order to counter rape in India. Changes and evolutions 

in society have necessitated a reconceptualization of provisions to counter rape in order to 

make it more inclusive, relevant and effective in securing justice for rape victims. 
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I. INTRODUCTION 
Violence and crimes committed against women are universal in nature and are a grave problem 

in Indian society. Atrocities committed against women are a challenge to society, law 

enforcement and public affairs. Offences against women violate the fundamental right to life 

and personal liberty enshrined in the Indian Constitution. Article 21 of the Indian Constitution 

guarantees the protection of life and personal liberty which cannot be infringed except in 

accordance with procedure established by law.3 In the context of this right thus, it becomes 

essential to understand and become conscious of how the issue of violence and discriminatory 

crimes committed against women are violative of this fundamental right.  

Despite the widespread occurrence of this problem in our social environment, it is poorly 

understood and conceptualized. The patriarchy at the core of the Indian societal structure 

perpetuates gender-based injustices. Violence perpetrated against women stems from the deep 

systemic inequality which characterizes the relationship between the sexes both in the public 

and in the private arena.  

According to Ved Kumari, the term ‘offences against women’ is “used to focus on those 

offences in which women are the victims…”4 Gender-based violence according to the 1993 

United Nations Declaration on the Elimination of Violence against Women, refers to “any act 

of gender-based violence that results in, or is likely to result in, physical, sexual or 

psychological harm or suffering to women, including threats of such acts, coercion or arbitrary 

deprivation of liberty, whether occurring in public or in private life.” 5 It refers to violence 

directed against a person due to expectations of their role in society or culture based on their 

gender. Rape, dowry harassment and deaths, domestic violence, acid attacks, sexual 

harassment, honour killings, female feticide, sex pre-selection, child marriage,  etc. are the 

most reported violations of rights against women.  

While judicial and legal frameworks have taken cognizance of gender-based social injustices 

and accordingly attempted to formulate and enforce stringent laws to counter such offences, 

crimes against women have continued to be on the rise especially in recent years. This can be 

accrued to the gaps in implementation. Moreover, deeper societal biases and perceptions are 

also greatly responsible for such inconsistencies leading to the perpetuation of atrocities against 

 
3 Article 21, Protection of Life and Personal Liberty, www.constitutionofindia.net , 

https://www.constitutionofindia.net/constitution_of_india/fundamental_rights/articles/Article%2021 
4 Ved Kumari, “Offences against Women”, Towards Legal Literacy: An Introduction to Law in 

India. India: Oxford University Press, 2008, (Eds. Kamala Sankaran and Ujjwal Kumar Singh), pg: 86.  
5 Declaration on the Elimination of Violence Against Women, United Nations Human Rights, Office of the High 

Commissioner, https://www.ohchr.org/en/professionalinterest/pages/violenceagainstwomen.aspx 
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women.  

This paper concentrates on one of the main aspects of gender-based offences- the crime of rape 

in India. Rape is one of the most gruesome expressions of the patriarchal order and an attempt 

to sustain the oppressed societal status of women. It is an extreme form of violation against 

those victimized. It is a crime of heinous nature whose devastating side-effects on victims have 

physical, social, psychological and emotional dimensions.   

The paper is structured into three sections. The first section of the paper examines the legal 

definition of rape in Indian law and the provisions relating to the crime of rape. The second 

section focuses on analysing the factors responsible for the lacunas in the on-ground 

enforcement of laws and impediments to justice faced by rape victims. It seeks to bring to light 

the fundamental structural and institutional problems existent in the criminal procedure system 

which is responsible for failure on part of the legal framework to deliver adequate justice to 

rape victims. This segment examines the fact that formulation of laws alone would be 

ineffective in curbing crimes of rape unless positive transformations are brought about in the 

institutions responsible for the implementation of the law to make it more efficient in 

addressing sexual offences against women. The final section attempts to answer the central 

question posed by this paper by looking at certain measures which are necessary to minimize 

rape offences and administer justice to victims of sexual violence. 

II. LEGAL DEFINITION OF RAPE 
The term ‘rape’ is subject to various colloquial definitions and interpretations. A simplistic 

definition of rape terms it as sexual relations or intercourse without consent and through the 

exercise of force. Rape constitutes the act of non-consensual penetration of any orifice (vagina, 

anus, mouth, and urethra) or the act of non-consensual touching of any orifice. However, rape 

has a different definition in the eyes of law and has been defined in a specific manner. In this 

regard, different provisions in various acts of Indian law contain detailed descriptions of rape 

as an offence and delineate its punishment.  

Section 375 of the Indian Penal Code, 1860 provides the legal definition of rape which is cited 

below. Rape refers to sexual intercourse of a man with a woman under the following 

circumstances:  

• “Firstly, against her will. 

• Secondly, without her consent.  

https://www.ijlmh.com/
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• Thirdly, with her consent, but when her consent has been obtained by putting her or any 

person in whom she is interested in fear of death or of hurt. 

• Fourthly, with her consent, when the man knows that he is not her husband, and that her 

consent is given because she believes that he is another man to whom she is or believes 

herself to be lawfully married. 

• Fifthly, with her consent, when, at the time of giving such consent, by reason of 

unsoundness of mind or intoxication or the administration by him personally or through 

another of any stupefying or unwholesome substance, she is unable to understand the 

nature and consequences of that to which she gives consent. 

• Sixthly, with or without her consent, when she is under sixteen years of age.” 6 

It is evident that the question of consent therefore becomes paramount in defining any 

particular act as rape. Indian rape laws are based on “an objective standard meaning of 

determining sexual consent”7. Consent, by law, has been defined as an unequivocal and 

voluntary agreement by the woman to a specific sexual act which may be proposed by the man 

through clear verbal or non-verbal communication between them. By setting such expressive 

standards, Indian legal provisions ensure that subjective interpretations of the accused as 

consent cannot hold as justification for the non-consensual act. Consent has to be voluntary 

and coerced or tacit forms of consent should not be held as consent in order to ensure that 

offenders have better chances  of conviction.    

Rape in India is recognized as a cognizable offence. Section 376 of the IPC prescribes the 

punishment for rape offences wherein such acts are punishable with imprisonment for a term 

not less than 7 years and up to a maximum of ten years along with fine. In addition to the above 

provisions, there are several other provisions relevant to rape. Section 53(1) of the Cr.P.C. 

which permits the examination of the body of the accused by a medical practitioner on the 

order of a police officer when there is reasonable ground that examination will reveal crucial 

evidence of the commission of the alleged offence; is crucial in rape cases as the proof of rape 

can be gathered from semen samples of the accused. Section 164A of the Code of Criminal 

Procedure contains provisions for medical examination of rape victims. Section 327(2) of Code 

of Criminal Procedure which deals with restrictions on the public access to court proceedings 

states that inquiry of offences under Section 376 shall be conducted through a digital medium. 

 
6 Central Government Act, Section 375 in the Indian Penal Code, https://indiankanoon.org/doc/623254/.  
7 Aparajito Sen, ‘Consent in Indian Rape Law: A Case for an Objective Standard of Defining Consent’, Oxford 

Human Rights Hub, (24 November 2017), https://ohrh.law.ox.ac.uk/consent-in-indian-rape-law-a-case-for-an-

objective-standard-of-determining-consent/.  
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However, it is up to the judges’ discretion to allow access to the courtroom. 

Different Forms of Rape: 

• Marital rape: Intriguingly, marital rape is not considered as a crime if the wife is above 

15 years of age. Consent is negated in such cases. However, exceptions are made when the 

husband and wife are estranged under a decree of judicial separation. In such situations of 

conjugal separation, the punishment for such a crime is a maximum of 2 years.  

• Aggravated rape: The punishment prescribed for aggravated sexual assault is sentence 

extendable for up to a maximum of 10 years along with the imposition of a fine. It refers to 

rape in the following circumstances:  

1. Rape by someone having legal authority or control over victims such as army personnel, 

police staff and personnel. 

2. Rape by someone who is in a position of trust with victims such as hospital staff, relatives 

or guardians. 

3. Rape of a victim of special nature such as pregnant women, minor girls under the age of 

12, a woman who is not mentally or physically fit.  

4. Rape taking place in violent circumstances which includes rape during communal 

violence, rape which causes grievous hurt and endangers the victim's life and acts of 

repeatedly raping the same victim. 

5. Rape resulting in the death or resulting in the permanent vegetative state of the victim. 

• Gang rape: Gang rape is defined as the rape of a woman below 12 years of age by 

several people at the same time. In this case, each of the offenders will be rigorously punished 

for up to 20 years or imprisonment for the remaining period of their life. 

• The crime of rape resulting in murder: If the rape is resultant in the death of the victim 

due to grave injury, the crime would fall under this category where the prescribed punishment 

is up to a maximum of 20 years of imprisonment. 

• Repeat offenders: Section 376E prescribes that someone who is convicted twice of a 

rape offence under Section 376 will be punished with death sentence or imprisonment for life.  

Major Amendments Related to Rape Laws in India: The nature and constituent of rape laws 

have gone through several amendments over the years necessitated by societal change. This 

subsection covers three major amendments in rape legislation in India.  

 

https://www.ijlmh.com/
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Criminal Law Amendment Act, 1983 (Second Amendment Act): 

Through the 1983 amendment, Section 114A was added in the Indian Evidence Act, 1872 

which provides that “in case of gang rape, custodial rape and rape of a pregnant woman, if 

sexual intercourse is proved and the woman says that she did not consent, the court shall 

presume that she did not consent.” It implies thereafter that the “burden to prove his innocence 

shifts on the accused.” The IPC was also amended to introduce custodial rape in Section 376(2) 

referring to forcible sexual intercourse by a man of authority on a woman under custody or 

charge in a police station, hospital, remand home and any women’s institutions. Sections 376 

A to D were also added which changed the nature of the definition of rape and the prescribed 

punishment. Section 228A was added in the IPC which makes disclosing the identity of the 

victim of offences such as rape punishable with a term extending up to two years and liability 

for fine. 

Despite the changes brought about by the Criminal Law Amendment Act, 1983, Section 155 

(4) of the Indian Evidence Act continued to remain in force which made it permissible to 

present evidence regarding the moral character of the complainant during the proceedings of 

the rape trial while no such evidence was permitted for the accused party. This problematic 

provision was only repealed in 2002. This section came under wide criticism in the Tukaram 

vs. State of Maharashtra where initially the trial court and the Supreme Court, overturning the 

High Court’s judgement, acquitted the accused based on the reasoning that the victim’s 

promiscuous sexual behaviour implied tacit consent for the sexual act.  

Criminal Law Amendment Act, 2013:  

This amendment also known as the Anti-Rape law/ Nirbhaya law came into force on 3rd 

February 2013. The public outrage following the Jyoti Singh Pandey rape incident in December 

2012 in Delhi compelled law-makers to institute stringent provisions. This act recognizes 

various forms of gender discrimination women may be subjected to and seeks to bring about 

changes in the Indian Penal Code, the Code of Criminal Procedure and the Protection of 

Children from Sexual Offences Act in matters relating to sexual offences. This amendment 

inserted several notable additions in the existing legislation. It recognized voyeurism (Section 

354C) and stalking (Section 354D) as criminal offences and prescribed imprisonment for up to 

3 to 7 years in the former and 1 to 5 years in the latter. Sexual harassment under Section 354A 

was made gender-neutral with a punishment of imprisonment ranging from 1 year to 3 years, 

fine or both. Gang rape was described as punishable with imprisonment up to 20 years 

extendable to life imprisonment. It was also stated that in rare cases capital punishment may 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
800 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 794] 
 

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

also be awarded. There was an extension of the age of consent from 16 to 18. The definition of 

penetration was expanded beyond peno-vaginal penetration to include penetration by other 

objects as well.  

Criminal Law Amendment Act, 2018:  

Under this amendment, the following major changes were introduced:  

a. The death penalty was included as the maximum possible punishment against sexual 

offenders convicted for the rape of a minor female less than 12 years of age with the minimum 

punishment being of 20 years. 

b. Another section was incorporated into the IPC to specifically deal with the rape of a girl 

below 16 years of age making such offences punishable with a minimum imprisonment of 20 

years which can extend to imprisonment for life. 

However, there are huge inconsistencies between the normative framework of these provisions 

and how the laws operate in their execution which is analysed in the following portion. 

III. ANALYSING THE PROBLEMS IN PROCEDURAL IMPLEMENTATION OF RAPE 

LAWS AND JUSTICE DELIVERY TO VICTIMS OF RAPE 
It is essential to note before commencing this segment that no law exists in isolation. Laws are 

framed to operate in a particular societal context and are the products of the prevalent cultural 

modes of thinking and hence, laws can only be understood in the specificities of the societal 

context they function in as it shapes the effects and outcome of a legal provision. The influence 

of the societal and cultural institutions and ideas must therefore be factored in when evaluating 

the efficacy of a particular law.  

This section of the paper concerns itself with the various structural, ideological and procedural 

factors leading to severe lacunas in the implementation of laws in addressing the issue of rape. 

This section majorly concentrates on how such deficiencies often result in the denial of justice 

to victims of rape offences.  

The criminal justice system often fails to secure justice for victims of sexual assault. Despite 

laws being enacted and reformed continually, the success of these laws in effectively reducing 

the crime remains severely limited. This originates from the lacunas in the enforcement of these 

laws rather than from deficiencies in the legal provisions. The deficiencies in the provision of 

justice stem from structural and deep-rooted problems which make it difficult for laws to 

counter them directly.  

The criminal justice system in India considers rape to be an offence not just against an 

https://www.ijlmh.com/
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individual but against the state. Various statutes lay down the procedure to be followed in 

seeking legal recourse for such crimes. Occurrences of rape have to be reported to the police 

by the rape-victim and a First Investigation Report (FIR) must be prepared by the police. 

Thereafter, the police conduct an investigation and identify and arrest the accused party/parties. 

A medical examination report is conducted in a recognized government-owned medical facility 

which acts as a crucial element of evidence in the trial process. Once the charge-sheet is filed, 

a trial is held before the Sessions Court. During the trial, the victim is represented by the state-

appointed public prosecutor.  

The state law enforcement machinery plays a substantial role in the process of securing justice 

to rape victims. Justice for rape victims is therefore to a large extent dependent on the state 

apparatus. The experiences of women are in dealing with the system of law in seeking justice 

for offences inflicted on them become significant. It becomes apparent that the primary reason 

for the failure of the criminal justice system to provide justice to rape victims is the systemic 

and structural biases against women embedded in the society which find manifestations in the 

operation of the state mechanisms in addressing these issues. Rape victims in India are often 

denied justice and critical support services.  

There is an extremely low rate of reporting of crimes of sexual violation in India. One of the 

major reasons behind the under-reporting of rape cases is because women consistently 

encounter biases in getting people to believe them when speaking out about gender-based 

violence. Societal perceptions lead to the belittling of crimes of sexual violence to an act of 

women taking revenge on men or seeking to mar their reputation. The legal system is much 

more efficient in raising questions on a woman's character of the credibility of the accusation 

rather than it is in providing legal recourse to victims of gender-based injustice.  

In some situations, due to the power dynamics at play, women may be coerced or intimidated 

by the accused in withdrawing their cases or admitting to having falsely accused someone or 

arrive at a settlement/compensation for withdrawing their case. Often due to the tedious nature 

of the litigation process, women opt for the compensation alternative instead. The number of 

actual false accusations is minuscule compared to the number of unreported cases. In an 

analysis by the Livemint in 2018 based on National Crime Records Bureau data and the 

National Family Health Survey (2015-16), it was revealed that approximately 99% of sexual 

violence cases are not reported. Most reported cases are also often dismissed as false without 

a trial. In this context, it must be acknowledged that mainstream media has increasingly played 

a role in furthering society’s image of rape survivors as “liars, attention-seekers, and 

https://www.ijlmh.com/
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extortionists.” 8 

Another horrifying extreme is the forced marriage of rape victims with their offenders to 

preserve the community honour. The concern is not that the victim's body was violated but that 

she was subjected to sexual acts outside the institution of marriage. Marriage with the person 

who forced sexual intercourse with the woman provides legitimacy to the act itself. This idea 

is also reflected in the negation of marital rape by Indian legal provisions. 

Rape victims face social stigma and are ostracized; they are viewed as a taint on the honour of 

their family and community. Victims of rape pay a double price as in addition to enduring 

psychological abuse or physical abuse, they are subject to torment and ostracization by society. 

The social attitudes towards rape and rape victims are diametrically opposite. Rape is often 

blamed on the victim’s attitude, conduct, clothes, and her very existence. Women are subjected 

to moral policing and reporting of sex crimes invites a host of moral opinions and judgments 

on the victim. It places the responsibility for the incident on the woman rather than the 

aggressor. Women are often shamed, tortured and battered in the family for being victims of 

sexual crimes as if it was their fault.  

Raped women who choose the path of legal redressal are subject to institutional sexism by the 

male-dominated character of the entire system which is influenced by notions of victim 

precipitation often resulting in the acquittal of de facto rapists.  

A crucial issue is the discriminatory attitude and complicit behaviour with the perpetrators 

prevalent among the police officers especially in cases of gender-based violence such as rape 

and domestic violence. Rape victims often are subjected to harassment, degradation, 

derogatory remarks and questioning of the character of the victim when they approach police 

stations. An attitude of indifference and insensitivity prevails among towards the issue among 

the police which generates fear and uneasiness in the minds of victims seeking legal redress. 

Frequently, the police may exhibit downright hostility and refuse to register a report or initiate 

action when cases of rape are reported. Refusal to register cases occurs due to the desire of 

police officers to show a better crime record in their areas to enhance chances of promotion. 

Attitudes of class, caste, communal and gender bias prevalent among the police who are the 

custodians of the law and order and form the base of the institutional framework of criminal 

procedure results in one of the greatest impediments to the securing of justice to victims of 

 
8 Pramit Bhattacharya, Tadit Kundu, ‘99% cases of sexual assaults go unreported, govt data shows’, Livemint, 

(April 28, 2018, 01:30 PM IST), https://www.livemint.com/Politics/AV3sIKoEBAGZozALMX8THK/99-cases-

of-sexual-assaults-go-unreported-govt-data-shows.html 
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sexual assault. 

Moreover, who do victims of rape approach when the 'custodians of law and order are often 

the major culprits? In cases as in the Mathura Rape case where the police themselves are the 

culprits, usually there is no hope for helpless victims of abuse as they are threatened by the 

police not to take any action. The abduction, rape and murder of an 8-year-old minor, Asifa 

Banoo in Rasana village of Kathua district of Jammu and Kashmir is another spectacular 

example is another example where one of the prime convicts was a police officer. 

While the Criminal Law Amendment Act, 2013 provides that police officers who fail to register 

a complaint of sexual assault shall face up to two years in prison. Despite these provisions, it 

is seen that many police officers do not file the First Information Report immediately when an 

incident is brought to their notice. This happens especially when the victim belongs to a 

marginalized socio-economic community. The police resist registering the offence and force 

the victim and their family to "settle" or "compromise" particularly if the accused was from a 

powerful family or community or has political connections.   

As was evidenced by the Unnao rape case of 2018, when perpetrators are from the politically 

influential or power-wielding classes; the entire state apparatus including the police and 

judicial mechanisms becomes complicit in safeguarding the accused and preventing the victims 

from pursuing legal recourse. The Unnao Rape Case is strong proof of the corrupt state 

machinery which allowed the accused who was a Member of the Legislative Assembly (MLA) 

to abuse his power and manipulate the state machinery particularly the police to escape the 

consequences of his act of raping a minor girl. The victim’s family faced threat and torture at 

the hands of the police and the local party goons. The administrative machinery was seen 

making attempts to shield the accused. As of July 2019, the victim’s family and their lawyer 

have all deceased which speaks lengths about the state of law and order prevalent in the state.  

Additionally, the absence of instrumentalized witness protection legislation in India makes rape 

survivors and witnesses vulnerable to other pressures undermining prosecution. Various forms 

of pressure and coercion may allow witnesses to turn hostile jarring the credibility of the case 

itself. For instance, Khap Panchayats, implying unofficial village caste councils, function as 

unofficial sources of authority in local communities pressuring lower-caste, Dalit and 

marginalized families and victims from pursuing a criminal case or to change their testimony 

particularly when the offenders are from dominant castes.  

Doctors and medical professionals are mandated by law to provide first aid or medical 

treatment to victims of rape free of cost. The medical examination serves a therapeutic purpose 

https://www.ijlmh.com/
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and constitutes scientific and medical information facilitating the gathering of relevant forensic 

evidence. The Ministry of Health and Family Welfare in 2014 formulated guidelines for 

medico-legal care for sexual assault survivors to standardize healthcare professionals' 

examination and treatment of victims of such abuse. It prohibited the “two-finger test” and 

limits internal vaginal examinations to those “medically indicated,” and prohibits the use of 

medical findings for degrading characterizations on the sexual history of the victim. However, 

implementation has continued to be a problematic aspect due to the primary reason that due to 

India’s federal structure, healthcare is under the State List which empowers the respective 

states to legislate on it. State governments were not legally bound to adopt the 2014 guidelines. 

There is a lack of proper enforceable mechanisms to oversee and ensure that medical 

professionals adhere to these rules. Medical officials often failed to provide therapeutic care, 

counseling, providing access to safe abortion procedures in case of pregnancy out of rape and 

tests for sexually transmitted diseases to victims of sexual offences. 

Sexual assault victims, particularly from poor and marginalized communities, are often 

deprived of effective legal aid in seeking redressal and navigating through the system. A 

Supreme Court ruling in 1994 stated that the police should shoulder the responsibility of 

providing sexual assault victims legal assistance and offer a list of legal aid options. However, 

this recommendation was rarely actualized. The several innovative initiatives taken by the 

central and state governments to support sexual assault victims do not have the backing of a 

monitoring and evaluation framework thus remaining inadequate or ineffective in operation. 

For instance, fast-track courts aiming to facilitate expeditious trials cannot make sufficient 

progress unless other procedural drawbacks are addressed.  

In 2015, a central victim compensation fund was created to provide rape victims with a 

minimum of 300,000 rupees; each state has different rules for the compensation amount to be 

paid. The mechanisms involved in extending this benefit to rape victims are highly inefficient 

and has restricted access. RTI inquiries have proved that the One Stop Centre Scheme which 

was a centrally sponsored scheme to provide integrated services such as police assistance, legal 

aid, and medical and counseling services has remained ineffective in practice. Information 

gathered by human rights groups shows that despite the government report that 151 centres had 

been set up across the country, anecdotal information found a lack of coordination among the 

various relevant departments and ministries and very little public awareness about these 

centres.   

There is an urgent need to discard the perception that rape is a women’s issue which is neutral 

in character. The phenomena of rape have to be understood in the context of its 
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intersectionalities with other identities such as class, race and gender. Rape and gendered 

violence have been used as a political tool against the marginalized castes and communities to 

maintain the dominance of the ruling castes. The heinousness and mutilation seen in the rape 

of a 19-year-old Dalit girl in Hathras in Uttar Pradesh are one of the many examples of caste-

based discrimination which characterizes Indian society taking the form of rape. The Hathras 

rape was perpetrated by dominant Rajput/ Thakur oppressors yet it was seen that while the 

victimhood of the Dalit woman was exposed easily through media coverage but the identity of 

the accused were not as discussed. This expresses that there is a tendency to ignore the caste 

dimensions of rape. The brutality of the rape of a Dalit girl by four dominant caste men in 

Hathras, Uttar Pradesh recently has brought to light how caste continues to hold a strong control 

over social relations in various regions across India whereby women of lower-caste 

communities are made to endure violations of extremely oppressive nature. Moreover, they 

cannot seek legal resort due to the inherent casteist nature of the legal and administrative 

structures as well.  

Rape is a war-crime; women have also been victimized in conflict and unrest scenarios; there 

have been massive sexual violations perpetrated against women during caste and communal 

riots. For example, mass rape of women from the Dalit community took place during the caste 

riots in Marathawad (1978), Ahmedabad (1983), Bhojpur (1985), Nagpur (1988) and 

communal riots in Delhi and Bombay (1984) etc. The state law enforcement machinery was 

either indifferent to these occurrences or directly involved in perpetrating gender violence. The 

criminal justice system failed to assure legal redressal in such cases. The role of Indian military 

and para-military forces in rape and torture of women in Assam, Tripura and Nagaland; Punjab, 

Kashmir and tribal areas during insurgency and secessionist periods can be identified as state-

perpetrated violence. 

The criminal procedure law lays down that in cases of rape trials must be completed within two 

months from the date of commencement of the examination of witnesses. In practice, there are 

frequent delays. The tardy progress of rape trials is indicative of a dysfunctional judicial system 

which is overburdened.  Due to the sensitive nature of the crime, delay in justice can translate 

to denial of justice. Hence, there is an immediate requirement for rape trials to take place 

speedily. It is not an unreasonable presumption that charge sheets can be filed, trials can be 

conducted in one session and judgement pronounced within 90 days.   

The approach of the judiciary in dealing with cases of rape has been reflective of patriarchal 

biases. On the one hand, the legal system appears to be the champion of gender justice but on 

the other hand, there have been derogatory characterizations on the sexuality and virginity of 
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victims of sexual offences seeking recourse through the judiciary. Judges must look into the 

fact in issue i.e. whether an act of sexual intercourse was done against the will of the victim. 

Irrespective of the "character" of the victim, the privacy and bodily integrity of any person 

cannot be violated. Even if a woman may be of "easy virtue", it does not constitute justification 

for the non-consensual violation of her integrity. 

In this regard, it is essential to highlight how the Supreme Court’s judgement in the Mathura 

Rape Case of 1980 where a 17-year-old Dalit girl was raped by two policemen in the police 

station while her relatives were kept waiting outside the police-station was highly problematic 

as it was based on a character judgement of the victim and it was presumed that the woman 

had given willful consent to the intercourse as she was a woman of “easy virtue”.  

The preconceived misogynistic notions of judges often shape the fate in rape case judgements. 

There is a rigid stereotypical notion of rape victims; there is an expectation of victims showing 

signs of visible trauma when giving her testimony in court. Section 280 of the Cr.P.C. requires 

that the “presiding judge to make a note in the court transcript, on the demeanor of the witness 

while under examination".9 There is an additional burden of "performance" on the victim due 

to rape myths and cultural stereotypes. In the Raja vs. State of Karnataka case, the acquittal of 

the appellants in a gang rape case was motivated by the judge's perception of the behaviour of 

the victim during the trial. The bench held that “Her conduct during the alleged ordeal is also 

unlike a victim of forcible rape and betrays somewhat submissive and consensual 

disposition.”10 

Indian judges perceive sexual offences against women as offences against the institution of 

marriage. The violation of the virginity of unmarried women is considered to be a serious 

offence as it limits the prospects of marriage. The judiciary itself has been complicit in 

reinforcing the social stigma surrounding rape victims. In the Babu vs. State of Rajasthan case, 

the High Court made a deeply sexist remark that virginity was the prized possession of Indian 

girls.  

Stereotypes of this nature prescribe how a woman ought to react to rape and suggests how 

women with active sexual history may have consented to the act of forced sexual intercourse. 

Such misguided assumptions are ignorant of the fact that there is no ‘typical’ rape victim and 

negates the question of consent in rape offences. Moreover, there have been instances where 

 
9  Gender notions in Judgements of Rape Cases Facing the Disturbing Reality, Journal of the Indian Law Institute, 

Vol. 60:3, pg-302.  
10  ‘No Means No, Even if Rape Survivor Is A Woman of ‘Easy Virtue’: SC’s All-Women Bench, (October 31, 

2018), https://thewire.in/law/supreme-court-women-bench 
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the Courts have reduced the sentence of the accused merely because the victim got married 

during the pendency of the case. This is due to assumptions that since rape did not hinder the 

possibility of marriage, the grievousness of the offence is mediated and merits reduction of 

sentence for the accused. The orthodox elements of our judicial system when imparting justice 

do not consider the psychological and emotional impacts of rape and only assess the harm in 

terms of how it affects marriage prospects for victims. In some instances, a complete lack of 

sensitivity or empathy towards victims of sexual offences has been exhibited by judgments 

undermining the gravity of the incident. Improper and verbose language is often used in the 

courtrooms.  

In the Bharwada vs. State of Gujarat case, “the court reduced the sentence of the convict from 

24 years rigorous imprisonment to the already served 15 months rigorous imprisonment on the 

ground that the perpetrator had lost his job, had suffered humiliation in the society and the 

prospects of him finding a suitable match for his daughter were marred because of the stigma 

in the wake of the finding of guilt recorded against him.”11 

It must be acknowledged that some progressive judgments have attempted to overcome 

traditional gender roles and rape stereotypes. For example, in the State of Uttar Pradesh vs. 

Pappu/ Chandra Kumar, the Court ruled that even if the victim was accustomed to sexual 

intercourse, it does not equal a license for rape. Moreover, in the Madan Kakkad vs. Naval 

Subey case, the judge commented on society’s ignorance of the grappling issue of minor sexual 

abuse.  

Though there have been legislative enactments to eliminate judges’ prejudices such as shifting 

the burden of proof on the accused in case of rape and disregarding the past sexual history of 

the victim ultimately, the role of the judiciary in enforcing the legal framework is as important 

as the legislative mechanisms themselves. As judges play a crucial role in rape trials and set 

precedents, it is important that verdicts not only ensure adequate punishment to offenders but 

also incorporate certain provisions for the recovery of victims of the offence. The chauvinism 

which characterizes the judiciary to a large extent constitutes impediments in obtaining justice 

for victims of sex-based violence.   

These factors raise the question whether women can gain justice from a legal and 

administrative framework which has an inherent patriarchal nature privileging men even when 

they are sex offenders or rapists. This analysis has therefore proved the hypothesis of this paper 

 
11 Gender notions in Judgements of Rape Cases Facing the Disturbing Reality Journal of the Indian Law Institute, 

Vol. 60:3,pg-308. 
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that 'procedural inefficiencies in the law-enforcing institutions in India result in the denial of 

justice for rape victims.' 

IV. MEASURES WHICH CAN BE UNDERTAKEN TO EFFECT REFORMATIONS IN THE 

STATE MACHINERY 
After an assessment of rape laws and their implementation, this section of the paper lays 

primary focus on answering the central question which this research-based essay has sought to 

answer: what are the measures to counter the inadequacies in the enforcement of rape laws to 

effectively curb the problem of rape. 

Since the 1980s an active role of women's organisations has been seen in making efforts to 

activise the state apparatus to bring about reform in rape laws and ensure better enforcement 

of the formulated laws.  These movements not only campaigned against the male-dominated 

and biased nature of the state enforcement machinery as well as the need to create a pro-women 

social environment and attitude which would facilitate proper legal redressal for sexual 

violence and mitigate the occurrence of such offences. Academicians, social activists, 

journalists have stressed on the need for government-funded training programmes for 'gender-

sensitization' of police officers, administrators, judges, etc. There have also been demands for 

an increase in women's representation in the judicial and the police networks to bring about 

sympathetic treatment to women victims and also allow empowers women to approach the 

legal system. Feminist lawyers have demanded special courts or all-women benches in rape 

trials to ensure speedy dispensing of justice and have verdicts which are not colored with the 

pre-existent biases of judges regarding the "chastity" and "purity" of women. The judiciary 

urgently needs to adopt a more gender-sensitive approach.  

However, there has also been evidence that female administrators, police officers or judges 

may not be sensitive or judicious about women's issues. They are often found being complicit 

and reinforcing patriarchal standards. This was exemplified in the Maya Tyagi case of brutal 

custodial torture and rape. Women officials in jails and remand-homes met out inhuman 

behaviour to women in their custody.   

Overcoming the problem of systematic or bureaucratic delays which stall the trial process in 

rape cases necessitates large-scale reforms in the entire criminal procedure system and 

infrastructural upgrades. There is a need for more courtrooms and infrastructural facilities, 

more appointment of judges and prosecutors and considerable investment through budgetary 

allocation towards reinventing legal infrastructure. The central and respective state 

governments must play an active role in effecting these changes.  
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The attitude of the state in effecting changes in the enforcement mechanisms has been 

lackluster; commissions are set up and judicial inquiries are conducted by the government as a 

safety valve technique to contain public outrage after the reporting of heinous cases of rape 

periodically. However, the recommendations of these commissions are not widely circulated 

or subjected to public scrutiny. Reports of the inquiry Commissions gather dust in the 

government offices, not circulated or discussed widely and their recommendations are rarely 

implemented.  

There are disagreements regarding the adequate level of punishment to bring sexual offenders 

to justice. However, there is a requirement for awarding rigorous sentences to sexual offenders. 

Most convicts get away with a few year's sentences or small sums of fine. Usually, when the 

accused is influential and powerful, they may secure exculpation through bribes and influence 

of political power. Perpetrators of heinous sexual offences such as those who brutally rape 

women resulting in their death, child abusers etc. need to be awarded stringent punishment 

extending even up to life imprisonment. Imprisonment should be reformative and aim to bring 

about changes and rehabilitation of the rape convicts especially in case of juvenile delinquents 

who have committed rape. The trend of low sentencing rates in the criminal offence of rape 

acts as an encouragement to perpetrators of rape. 

It must also be emphasized that it is not enough to bring just substantial changes or amendments 

in-laws as was done in the aftermath of the 2012 Nirbhaya rape case. There is a need for 

procedural law to be enforced as well. “The substantial law is the law prescribing a quantum 

of punishment for a particular crime. The procedural law is that which lays out the rules of 

procedure for establishing guilt.”12 Substantive changes must be accompanied by peripheral 

procedural changes in the role of the judiciary.   

However, as there are interlinkages between laws, the judicial machinery and society, 

enforcement of the rights provided in law is not possible without changes in social institutions, 

values and attitudes. Social change can be brought about by generating awareness in society 

regarding the question of gender justice.  

Women's groups have utilized the Public Interest Litigations (PILs) to activate the state 

enforcement machinery and sensitize the masses. One prominent example is that women’s 

groups and democratic rights organisations have filed PILs in the Supreme Court of India and 

 
12 Raghav Pandey and Ramanand, ‘Unnao and Kathua rape cases: Changes in substantial law meaningless until 

accompanied by changes in procedural law’, (April 17, 2018 11:44:12 IST),  

https://www.firstpost.com/india/unnao-and-kathua-rape-cases-changes-in-substantial-law-meaningless-until-

accompanied-by-changes-in-procedural-law-4434817.html 
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campaigned for justice during the mass rape of Sikh women during the Anti-Sikh riots in 1984.  

Media publicity can also play an effective role in activising the state machinery. There is a need 

for effective investigative journalism among mainstream media in cases of rape to ensure the 

speedy provision of justice. Media coverage must actively focus on highlighting the rape of 

economically weak, Dalit, tribal or other minority women to overcome societal injustices. Just 

as the media can play a negative role in trivializing the issue, sensitive portrayals of issues of 

gender violence can play a positive role in generating widespread awareness and mass activism 

regarding the issue. Women’s groups emphasise on the need for gender sensitization 

programmes for journalists and mass communication personnel. The protests and agitations 

which are organized seeking justice for victims of sexual offences cannot be of substance 

without effective media coverage.  

Besides, it must also be emphasized that with the category of gender becoming fluid and new 

gender identities emerging, there is a need to adopt an expansive definition of rape beyond the 

traditional conceptualization of rape as perpetrated by a man against a woman to make rape 

more gender-neutral and place legal safeguards for victims belonging to any biological or 

gender identity/orientation. This is a progressive goal which must be sought to be attained.  

V. CONCLUSION 
Rape is a criminal offence which violates basic human rights, a woman’s privacy and restricts 

their freedom. Recognizing the ramifications of rape, this paper has attempted to engage with 

the issue in depth. It has concisely discussed the legal definitions of rape in law and reforms in 

legislation through the years. However, there continue to be deficiencies in rape laws; Indian 

legislation has failed to include marital rape and rape motivated by homophobia within its fold. 

The paper has analysed the enforcement machinery in implementation of rape laws and has 

identified how rape laws are rendered ineffective by the patriarchal structures at every step in 

the process of seeking justice for rape offences.  

The failure of the criminal justice system to deliver justice is indicative of the interpretation of 

the law in a misogynistic fashion. Justice for victims of sexual violence, in the actual sense of 

the term, can only be attained when the law's capacity is freed from individual biases. The 

analysis conducted in the paper has indicated how Indian society is plagued by misconceptions 

about rape and rape victims, police corruption and insensitivity, incidents of maltreatment of 

rape survivors,  custodial rape, antipathy towards women amongst the administration, lack of 

proper support services for victims, hostility, stigma and discrimination endured by victims in 

their families and community and the existence of deeply entrenched cultural and religious 
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stereotypes which manifest themselves in the trial procedures for seeking justice.  

An active role of law, policy-framing bodies and legal institutions responsible for adjudicating 

the law is required if rape laws are to serve as a deterrent force and facilitate a uplifting 

transformation in the status of women in India. Reporting and seeking justice for rape should 

not become a tormenting experience for victims as it will discourage victims from approaching 

the legal systems and allow reprehensible crimes to go unpunished. Efforts must be taken to 

change social mindsets and get rid of social stigma associated with rape. The onus of facilitating 

social change lies with the state through action guaranteeing medical and counseling aid, legal 

support to victims and their families, sensitization of police officers, judicial officials, and 

medical professionals on the effective handling of offences of sexual violence. Until such 

innovative measures are actualised, gender equality will remain a feminist dream and crimes 

against women will continue majorly unabated.  

***** 
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