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ABSTRACT 

The activities in the area of mergers and acquisitions keep getting robust compared to the 

preceding year. The rapid evolution of various sectors such as the Ed-Tech Sector or the 

E-Retail sector, the healthcare sector and various other industries has brought 

multitudinous companies into the market, which resulted in mammoth transactions by those 

companies either for amalgamation or takeovers and for which the need to understand 

these complex areas of mergers and acquisitions become important. Inter Alia multifarious 

laws applicable, there are certain important provisions and statutes governing the rules 

relating to such transactions by the companies. It becomes important for those companies 

to adhere to those provisions to make their transaction valid. In this article, we shall 

discuss some of those provisions and further an integral part of Mergers which though has 

not been statutorily defined but yet exists in every big and small decision of companies 

which is Due Diligence. Due diligence has been a critical part of work culture ever since 

mergers are in vogue as it helps examine the situation of the target company and its work 

environment and so its prospect of growth. At last, this article shall explain the ease in the 

cross-border mergers or takeovers gained after the introduction of the Foreign Exchange 

Management Act, 1999 in the Indian Business Environment. 

 

I. INTRODUCTION 
The pandemic was found to be propitious for some shareholders in not so budding sectors such 

as the Ed-Tech Industry, who looks amused since the occurrence of the boom in the Ed-Tech 

market. 2020 as a year changed a lot for the education system as well as the Education 

fraternity. After closing of schools and colleges physically, Teachers and students switched to 

E-resources and Online mode for classes. With the arrival of Ed-Tech, Now the students were 

on the thrones with the power to choose their teachers. For this, the teacher community had to 

discard their hitherto uniform identity imposed on students in the classroom. During the global 

lockdown, the new idea of online classes, which shifted some power from teachers to students, 
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resolves the issue of travelling, helped students rearrange their lives which got messed up due 

to the nation-wide lockdown, was warmly welcomed by both the teacher and student fraternity. 

With more and more students shifting to a virtual model for classes, we witnessed a huge rise 

in the number of Ed-Tech start-ups. The spurt seen in the Industry compelled opportunistic 

investors to invest in the Ed-Tech market. Burgeoning with investments, the Education sector 

merged in the Technology firms (The Ed-Tech Sector), was noticed when the star player of 

2020, BYJU’S3 who in 2015 had around 45 million subscribers and 3.5 million paid users and 

expanded its consumer base to 70 million subscribers, and 4.7 million paid users.4 A source 

also reveals that Indian Startups have raised over 2.2 billion USD as compared to the year 

before with only 550 million USD.5 Nobody had ever dreamt of Ed-Tech Sector booming at 

such velocity but owing to a lockdown and the sheer size of the student and teacher community 

of 350 million active learners, the industry is projected to grow at double-digit rates to double 

by 2025.6 

Same as the Ed-Tech Sector, we witnessed several other companies involved in various sectors 

grow with respect to market capitalization, funds raised, shares issued and various other things. 

For instance, the FMCG and Retail Sector, Internet Sector and the Healthcare Sector were the 

ones that shined by converting threats into opportunities. Associated companies came up with 

more elbow room in the share markets and instances of amalgamations and takeovers. Mergers 

were scads, investors eager to find a perfect host to invest, companies eager to find a suitable 

investor to help them raise capital. The Complexity of mergers and takeovers could not hinder 

the path of the market, which finally saw numerous transactions between companies, 

companies and government, amongst third parties and companies, also between third parties 

and government. The legality and technicality of mergers of various public and private 

companies were not so easily understandable and henceforth required proper legal and financial 

knowledge concerned with the transactions.   

 
3 BYJU’S is an education tutoring app that runs on a freemium model, with free access to content limited for 15 

days after the registration. It was launched in August 2015, offering educational content for students from class 4 

to 12. It also trains students for examinations in India such as IIT-JEE, NEET, CAT, IAS and international 

examinations such as GRE and GMAT. 
4 Sanchita Dash, India’s Ed-Tech in Charts, Business Insider, Dec. 31 2020, 11:00 pm IST, 

https://www.businessinsider.in/business/startups/news/india-edtech-in-charts-how-the-shift-to-online-learning-

meant-money-valuation-and-users-for-the-likes-of-byjus-unacademy-and-others/articleshow/80040270.cms 
5 The great Ed-Tech Un-lockdown, PGA Labs, IVCA, 16th Dec. 2020, 02:00 pm IST, https://ivca.in/wp-

content/uploads/2020/12/PGA-Labs-The-Great-Edtech-Un-Lockdown.pdf 
6 Ronnie Screwvala, Is Ed-Tech India’s next global Export? Business Insider, 23rd Dec., 19:52 pm IST, 

https://www.businesstoday.in/opinion/columns/from-global-call-centre-to-worlds-classroom-is-edtech-indias-

next-global-export/story/425825.html  
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II. APPLICABLE INDIAN LAWS 
(A) Companies Act, 2013 

Although the term merger has not been specifically defined in the Companies Act, 1956 or 

2013 however certain sections of this act7 govern the mergers and acquisitions taking place 

across the country, which if not complied with may attract trouble. Some key provisions, such 

as the power to make compromise or arrangements with creditors and members, are dealt with 

under these sections. Section 392 lays down the power of Tribunal substituted for Company 

Law Board by the Companies (Second Amendment) Act, 2002. The National Company Law 

Tribunal shall be vested with the powers currently vested with the High-Courts pursuant to the 

provisions of sections 390-396A under Chapter V. Section 393 specifies the information as to 

compromise or arrangements that are to be sent with every notice calling the meeting. 

(B) Competition Act, 2002: 

After India liberated its market to boost the economy, an era of development never seen before 

was beholden. New companies arrived, invested, worked. To promote fair competition to all 

the companies, and in view of providing a healthy business environment to all the investors 

and the working companies, the government of India enacted the Competition Act, 2002. 

However, Currently, Companies that are party to any form of Combination, where the value of 

assets being acquired, taken control of or merged or amalgamated is not more than INR 3.5 

billion in India or turnover of not more than INR 10 billion in India are excluded from obtaining 

prior approval of the CCI.8 Other than that, transactions of any form that smash the threshold 

limit or do not benefit from any of the exemptions must be notified to the CCI (competition 

commission of India) and henceforth obtain their permission. As for the period of limitation 

for notification to the CCI of the transaction taking place, the Ministry of Corporate Affairs, 

by notification9 in the official gazette of India, removed the 30-day limit, and now, the CCI has 

to be notified of any time before completion of the event. 

(C) Income Tax Act, 1961: 

In the Income Tax Act, 1961,10 the term amalgamation had been broadly defined in order to 

encourage mergers and takeovers in furtherance of Public Interest as the merger of one or more 

companies with another company or the merger of two or more companies to form one 

Company (the Company or companies which so merge being referred to as the amalgamating 

 
7 Act 18 of 2013, Companies Amendment Act, 2013, Sections 390 to 396A 
8 Competition Commission of India: Merger Control, Algolegal, August 04, 2020, https://algolegal.in/1818-2/ 
9 No. 1817, Ministry of Corporate Affairs, Notification, 29 June 2017 
10 Act 43 of 1961, The Income Tax Act, 1961 
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Company or companies and the Company with which they merge or which is formed as a result 

of the merger, as the amalgamated Company).11 The amendment, which was made in the 

definition of amalgamation through the Finance No. 02 Act, 1967, favourable to the merger of 

uneconomical units with other financially sound units in the interest of increased efficiency 

and productivity and to remove the tax liability of amalgamating companies and its 

shareholders. In the ’60s and ’70s, sickness of industries was a very serious concern for which 

the government of India, through the Finance Act of 1977, passed legislation that would help 

amalgamate sick industries into sound ones. With the legislation enacted and a proper provision 

to catalyse the process, the small companies could now avail the tax benefits, and the big ones 

could set off accumulated losses and unabsorbed depreciation of the small companies post 

amalgamation. 

(D) Foreign Exchange Management Act, 1999: 

Pursuant to Regulation 7 of the Foreign Exchange Management (Transfer or Issue of Security 

by a Person Resident Outside of India) Regulations, 200012 (‘the FEMA Regulations’), once 

scheme of merger, demerger or amalgamation has been approved, the transferee-company can 

issue shares to the shareholders of the transferor company resident outside India subject to the 

condition that the percentage of non-resident holdings in the Company does not exceed the 

limits for which approval has been granted by the Reserve Bank of India (‘RBI’) or the 

prescribed sectoral ceiling under the foreign direct investment (‘FDI’) policy regulations.13 If 

the allotment of the new shares exceeds such, limits the Company will have to obtain the prior 

approval of the Foreign Investment Promotion Board (‘FIPB’) and the RBI before issuing 

shares to the non-residents. 

There are various other provisions that would prevail over, depending upon the volume, nature, 

place, size and parties to the transactions. Merger and takeovers are complex areas of business 

and laws and demand a proficient skill set of the parties involved in the transaction. Also, the 

government of India, from time to time, keeps the dynamic business environment fuelled up 

by bringing new notifications and regularities to keep the Indian market as competitive as 

possible. 

 
11 Section 2, Income Tax Act, 1961 
12 Notification No. FEMA 20 /2000-RB, Foreign Exchange Management (Transfer or issue of security by a person 

resident outside India) Regulations, 2000, Reserve Bank of India, 3rd May, 2000 
13 Legal and Regulatory framework for mergers, Dr. R N Prasad, Corporate Law Adviser, [2010] 96 CLA (Mag.) 
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III. DUE DILIGENCE IN MERGERS AND ACQUISITIONS 
Prior to the execution of the deal, the managers or any or all persons related are required to 

conduct research and analysis of the target company, precisely the terms, prospectus, finances, 

managers, ethics and some other factors which determine the evaluation of the Company. 

Although due diligence is not statutorily defined, it is more or less expected from one and each. 

The adage, due diligence is more or less a relative concept that speaks for no mistakes while 

conducting the research or during any work related to the deal or any transaction which is 

anyhow related to the takeover. Understanding of the Political and Economic situation of the 

country in which the target company is located is coveted. Moreover, a team is desired which 

is well versed with the tax laws, synergies, impact of the transaction on both the target and the 

to-be acquired Company, political, social and other conditions of the country. The team will 

better understand inter alia the risks associated, the nature of the business environment, and the 

ways to manage the identified risks. 

Among many, one is a country risk arising from an amalgam of factors such as political 

stability, commitment to economic policy and currency fluctuations. Often, regulatory and 

legal issues such as antitrust clearances, competition laws and tax implications prove to be the 

stumbling blocks. For instance, if the Indian money market is injected with an excess of 

liquidity and continued inflow of foreign inflows, the Government will be compelled time and 

again to place a fresh set of restrictions on External Commercial Borrowings (‘ECBs’) and an 

attempt to bring more investment in non-convertible preference shares under the ECB 

Guidelines could be predicted. The lack of understanding of country-specific financial 

reporting requirements also springs as a nasty surprise.14 

Indispensable is due diligence if an Indian Company targets a foreign company as the Company 

is generally not expected to know the local laws of the other country or the way business is 

done there. In such instances, extensive due diligence is what’s sought after. During the deal, 

the information which is received from the target company, such as assets, liabilities, potential 

liabilities, is a critical factor in determining the deal result and hence should be diligently re-

examined. 

IV. LIBERALISED CROSS BORDER DEALS AFTER FEMA 
Currently, the provisions relating to overseas investment has been much relaxed to promote 

more and more deals. However, there are very certain special ways through which Indian 

 
14 Khandelwal Amit, “Due Diligence In Cross-Border Deals”, The Hindu Business Line, 24th September 

2007, http://www.thehindubusinessline.com/mentor/2007/09/24/stories/2007092450591300.htm 
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Companies can make a Direct Investment in a Foreign Company. For example, if an Indian 

Company intends to invest in a foreign company engaged in real-estate business or banking 

business, they would need prior approval of RBI to make the investment. An Indian Company 

needs to fulfil some conditions prior to investing in a foreign company that is a wholly-owned 

subsidiary or joint venture not exceeding the sum of USD 100 Mn $ or its equivalent in a 

financial year. If the Company is listed under the RBI’s caution list and if the foreign entity is 

engaged in the same core activity and the Company routes all the transactions in the foreign 

entity through only one branch of the authorised dealer, then the Company intending to invest 

in the particular foreign Company doesn’t need prior approval of RBI.15 

If an Indian Company intends to invest in a foreign company engaged in financial services and 

the Indian Company intending to invest has a net worth of Rs. 15 Crores as on the last audited 

balance sheet and the Company has profited from the previous three years of financial services, 

and the Company is registered under the concerned regulatory authority of India then the 

Company is allowed to invest in the concerned foreign Company.16  

Limitations also exist as to the sources of investment since the provisions explain that very 

sources can be used as the source for overseas direct investment. The first is the balance held 

in the Exchange Earners Foreign Currency (EEFC) Account. The Companies, in order to 

legalise their transaction, can use the balance of their EEFC account. The second option could 

be the drawl of foreign exchange. If the net value of the foreign exchange drawn does not 

exceed 50% of the net worth of the Company, the Company may use drawn foreign exchange 

as a valid source of investment to invest in a foreign company. An Indian Company may invest 

in a foreign company through its ADR/GDR issue that too without prior approval of RBI 

provided that it has filed the prescribed form issued by RBI and the ADR/GDR issue has been 

made in accordance with the provisions of Scheme for Issue of Foreign Currency Bonds and 

Ordinary Shares (through depository receipt), 1993.17 

Mergers and takeovers are a key part of the business, and thus the complexities need to be 

properly addressed. Annual reports of companies published on their respective websites and 

such other things have started to gather attention. Companies have started paying attention to 

the due diligence part, and mergers or takeovers have become a more common phenomenon 

 
15 Notification No. FEMA 120/ RB-2004 dated: July 7, 2004, Foreign Exchange Management (Transfer or issue 

of security by a person resident outside India) Regulations, 2000, https://www.rbi.org.in/Scripts/NotificationUser. 

aspx?Id=2126 
16 Ibid 
17 NOTIFICATION No.15/4/2004-NRI, GOVERNMENT OF INDIA, MINISTRY OF FINANCE, 

DEPARTMENT OF ECONOMIC AFFAIRS, Amendment to the "Issue of Foreign Currency Convertible Bonds 

and Ordinary Shares (through Depositary Receipt Mechanism) Scheme, 1993"  
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with the government promoting it by issuing various notifications and orders relaxing the 

already not so strict laws and provisions for fair takeovers and amalgamations. Now we see 

them as an integral part of our business culture, with more and more companies getting 

involved in such transactions. 

***** 

https://www.ijlmh.com/
https://www.ijlmh.com/

