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ABSTRACT 

The outbreak of the COVID-19 disease has been declared a global pandemic by the World 

Health Organization (WHO) on March 1, 2020. The outbreak has not only affected humans 

but has also resulted in a global economic shock. The need to maintain social distancing 

and lockdown has resulted in slow operations of many businesses and has ultimately 

affected the diverse commercial contracts. In such circumstances a force majeure clause 

is considered to be a strong defense against such unavoidable and unforeseeable events 

and helps parties discharge their contractual obligations wholly or partly without making 

them liable for non-performance of their contractual obligations.  

Through this article, the authors would try to analyse the scope of force majeure clause in 

diverse contracts, in the light of the ongoing coronavirus pandemic and related 

governmental measures to curb it. In the similar context, the authors would further 

elucidate the various criteria that companies must fulfil in order to successfully invoke the 

force majeure clause in their contracts in the present situation of Covid-19 pandemic. The 

article further tries to enquire about the possible steps to be taken if a force majeure clause 

is absent in a contract and is also suggestive about the course that should be followed 

before invoking a force majeure clause. The hypothesis of the article defines how COVID-

19 triggers the force majeure clause. The authors have also tried shedding light on how is 

India dealing with force majeure clause in diverse contracts including real estate contracts, 

supply chain contracts, employment contracts, Insurance contracts etc.  

Keywords- COVID-19, pandemic, contractual obligations, worldwide, economic impact, 

social distancing, lockdown, commercial contract, force majeure clause, India. 

 

I. INTRODUCTION 

On March 11, 2020, the World Health Organization (WHO) declared Covid-19 virus a global 

pandemic. Novel Coronavirus or Covid-19 disease has been identified and classified as SARS-

CoV2 (closely related to SARS-CoV) which is another form of zoonotic coronavirus. These 

zoonotic coronaviruses can cause health ailments ranging from cold and cough, fever to acute 

                                                      
1 Author is a student at Symbiosis Law School, Noida, India. 
2 Author is a student at Symbiosis Law School, Noida, India. 
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respiratory syndromes like the Severe Acute Respiratory Syndrome (SARS) in 2003 and the 

Middle East Respiratory Syndrome (MERS) since 2012. 3 The newly discovered coronavirus 

has swamped 215 countries, areas and territories, affected over 39,00,000 people and has 

claimed 2,77,000 lives.4 The accelerated spread of COVID-19 has brought the world economy 

to a standstill and the International Monetary Fund (IMF) in its global growth projections 

during mid-April has stressed that the global economy is expected to experience its worst 

recession since the Great Depression.5 Even the Indian economy is supposed to expand at 8% 

which is the lowest in the last eight years.6 The world trade is also expected to fall between 

13% and 32% due to the present disrupted global economy and exceed the trade slump brought 

on by the global financial crisis of 2008-2009.7  

The coronavirus outbreak has affected almost every sector of business and industry including 

financial sector, tourism, real estate and manufacturing etc. and companies have now started 

disclosing their liquidity measures to face the economic impact of the outbreak of corona virus. 

The airplane industry is suffering from restriction to travel to affected locations and thus 

various international airline holdings like the United Airline Holdings from U.S has announced 

reduced flight schedules. Other industries like the Purell manufacturing company Pfizer have 

also reduced production.8 Chinese factories have reported their lowest Jan-Feb profit in ten 

decades, this year. Companies with major operations in places like China and Italy have also 

decided to reduce their operation. Many commercial giants such as Apple and Haidilao have 

closed outlets in China until further notice.  

In the last two months the world has been a witness to series of unprecedented and unforeseen 

circumstances in the form of reduction in trade and output, disruption of supply chains and 

business operations, reduced employment etc. caused due to the outbreak of Covid-19 disease. 

It is evident that these unforeseen effects of Covid-19 have resulted in the non-performance of 

innumerable number of diverse contracts and the parties failing to comply with the contractual 

                                                      
3 European Centre for Disease Prevention and Control, Disease Background of COVID-19, (2020), available at 

https://www.ecdc.europa.eu/en/2019-ncov-background-disease, (Last visited on May 23, 2020)  
4
 WORLD HEALTH ORGANIZATION, CORONAVIRUS DISEASE (COVID-19) PANDEMIC, (2020), AVAILABLE AT  

 https://www.who.int/emergencies/diseases/novel-coronavirus-2019, (Last visited on May 23, 2020) 
5 UNITED NATIONS INDUSTRIAL DEVELOPMENT ORGANIZATION, Coronavirus: the economic impact, 

available at  https://www.unido.org/stories/coronavirus-economic-impact, (Last visited on May 3, 2020)  
6 Bruised Indian economy to be battered further by coronavirus: Reuters poll, (March 28,2020), The Economic 

Times, available at https://economictimes.indiatimes.com/news/economy/indicators/bruised-indian-economy-to-

be-battered-further-by-coronavirus-reuters-poll/articleshow/74858730.cms, (Last visited on May 3, 2020)  
7 World Trade Organization, Trade set to plunge as COVID-19 pandemic upends global economy, available at 

https://www.wto.org/english/news_e/pres20_e/pr855_e.htm, (Last visited on May 3, 2020)  
8 Annie-Lisa Dorry, The economic impact of the Coronavirus outbreak: Financial outlooks suspended, 

THOMSON REUTERS, (12 March, 2020), available at https://tax.thomsonreuters.com/blog/the-economic-

impact-of-the-coronavirus-outbreak/, (Last visited on May 3, 2020) 
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obligations are likely to take the recourse of force majeure clause present in the contract or 

agreement to get released from contractual obligations. The term force majeure finds its origin 

in the French Civil law and has no doctrine under the common law. Although there has been 

no statutory definition of force majeure till date but the convention relating to a uniform law 

on the international sale of goods which took place at Hague in 1964 has given a standard 

definition of force majeure. According to article 74, Uniform Law on the International Sale of 

Goods (ULIS), where one of the parties has not performed one of his obligations, he shall not 

be liable for such non-performance if he can prove that it was due to circumstances which, 

according to the intention of the parties at the time of the conclusion of the contract, he was not 

bound to take into account or to avoid or to overcome.9 These circumstances have been referred 

to as force majeure.  

II. HOW CAN PARTIES INVOKE FORCE MAJEURE CLAUSE IN THE LIGHT OF COVID-

19? 

There are circumstances which are beyond the control of a reasonable man and in such 

circumstances a force majeure clause can be sufficient to prove that such an act leads to the 

impossibility of performance of the contract. Although there are no specific standards to prove 

a force majeure event and mainly depends on the drafting of the force majeure clause under 

the different contracts and its interpretation by the court, there are certain standard formats 

which are used worldwide for determining force majeure clause. One of them is the 

UNIDROIT Principles of International Commercial Contracts (UPICC)10 which lays down 

certain elements which should be satisfied to invoke the force majeure clause. First, the 

impediment was beyond the control of the party and no reasonable prevention could have been 

taken with respect to the impediment. Second, the excuse of temporary impediment for 

invoking the force majeure clause can be taken for as long as the impediment is affecting the 

performance of the contract. Third, when there is failure of performance of contract by one 

party, a notice must be sent to the other party within a reasonable time about the impediment 

and its inability to perform due to the same. Fourth, invoking force majeure clause does not 

prevents the party from its right to terminate or withholding the performance of the contract. 

Before invoking force majeure clause, the parties need to consider some points which are as 

follows- 

                                                      
9 Barry Nicholas, Force Majeure and frustration, Vol. 27, No. 2/3, THE AMERICAN JOURNAL OF 

COMPERATIVE LAW, Pg. No. 231-245, (1979). 
10 Art. 7.1.7, UNIDROIT Principles of International Commercial Contracts. 
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1) RELEVANT PROVISIONS IN THE CONTRACT- The parties need to determine if 

the particular contract includes the clause of force majeure and if there are any other 

provisions which can be assessed.  

2) LAW GOVERNING THE CONTRACT- The party needs to determine which law is 

governing the whole contract and how will the force majeure clause be interpreted 

under the applied law.  

3) SCOPE OF FORCE MAJEURE CLAUSE IN THE CONTRACT- The party needs to 

assess if the contract explicitly contains the list of the events which qualify as force 

majeure or has generally defined the term force majeure which can be interpreted 

openly. 

4) DELAYED OR NON-PERFORMANCE CAUSED DUE TO THE EVENT- The party 

also needs to prove the level of interference experienced by them due to the event before 

invoking the force majeure clause. 

For the parties to invoke force majeure in the light of COVID-19 the main issue that parties 

need to assess is whether the contract has explicitly mentioned about the event or the outbreak 

of the event can be implied even if it is not referred in the force majeure clause? It is often seen 

that in a contract a force majeure clause is narrowly construed and contains the list of specific 

events and those events which are specifically excluded from the list cannot be availed by the 

parties.11 Since the outbreak of Coronavirus is being dealt first time by the world and the 

consequences of this outbreak is unforeseeable, it can be assumed that no contracts would have 

included COVID-19 as one of the events listed under force majeure clause nor it can be 

specifically excluded from the force majeure clause. However, parties can contend for implied 

exclusion to be granted if the parties fail to prove that COVID-19 satisfies all the elements of 

force majeure clauses. In India, the Delhi High Court in the case of GV Projects & Investments 

(P) Ltd. v. National Highway Authority of India (2019) 173 DRJ 717, stated that force majeure 

would arise if the impediments are caused due to unforeseen events which are relatable to the 

express and implied clauses in a contract.12 Thus, defaulting parties can try to impliedly cover 

the various government actions taken during Covid-19 disease like lockdowns, ban on 

transportation, quarantine measures etc. under the ambit of various force majeure clauses like 

governmental regulations, bans, strikes etc.    

DOES COVID-19 SATISFIES ALL THE ELEMENTS OF A FORCE MAJEURE 

                                                      
11 Energy Watchdog v. Central Electricity Regulatory Commission and others, (2017) 14 SCC 80. 
12 GV Projects & Investments (P) Ltd. v. National Highway Authority of India, (2019) 173 DRJ 717. 
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CLAUSE? 

After covering the unforeseen event impliedly or expressly under the force majeure events 

present in the contracts, parties need to fulfill the elements in order to successfully invoke non-

performance. The elements of force majeure vary from contract to contract as they solely 

depend on the language used by parties during closure of the contract. However, the authors 

for the purpose of the article have taken references from international bodies in order to 

establish standard elements to be fulfilled in order to successfully invoke a force majeure 

clause. The China Council for the Promotion of International Trade (CCPIT) laid down two 

components as a proof for delayed or non-performance of the contract and based on these 

components it issued its first force majeure clause certificate to an auto parts manufacturer in 

Huzhou, Zhejiang Province in the light of COVID-1913. Therefore, the following two 

components can be considered necessary elements to be proved in order to successfully invoke 

a force majeure clause: 

1) Unforeseeable occurrence- Whether the consequences of the outbreak was foreseeable 

and whether it could have been mitigated by taking reasonable measures? 

China’s strict social distancing and announcing full as well as partial lockdowns due to the 

spread of COVID-19 have been considered to be an unforeseeable event. There have been 

many unprecedented events all around the world including India such as disruption of market, 

supply chains, financial crisis has created a great impact on the global economy leading to non-

performance of the contracts by the corporations14. The restriction of movement of migrant 

workers will affect the manufacturing sector which will ultimately affect the supply chains of 

many big corporations. The unforeseeable outbreak of Coronavirus has also created a great 

impact on off-road vehicles market due to the inability of accessing the sites of the projects in 

most affected places such as China, Germany, U.S and delayed supply chains.15 

However even if the outbreak is considered to be an unforeseeable event, there are chances that 

the contract can be enforced by mitigating the effects of the outbreak of the event on the 

contract. It was held in the case of a flu (SARS, 2003) that  "…if a contracting party can 

                                                      
13 China Council for the Promotion of International Trade, CCPIT Offered the First Force Majeure Certificate of 

Novel Coronavirus (2019-nCoV), (Feb 6, 2020), available at http://en.ccpit.org/info/info_40288117668b3d9b017 

019772b5706b0.html, (Last Visited on May 6,2020) 
14 Dr. Daniel Bachman, The economic impact of COVID-19( novel coronavirus), (March 3,2020), Deloitte 

,available at https://www2.deloitte.com/us/en/insights/economy/covid-19/economic-impact-covid-19.html (Last 

Visited on   May 7, 2020) 
15 Galus Australis, Global Off-Road Vehicles Market 2020 Various Manufacturing Industries: Polaris, Honda, 

Yamaha, Arctic Cat, Kawasaki| Impact of COVID-19, (May 12, 2020), available at https://galusaustralis.com/202 

0/05/635074/global-off-road-vehicles-market-2020-various-manufacturing-industries-polaris-honda-yamaha-

arctic-cat-kawasaki-impact-of-covid-19/ (Last Visited on  May 7, 2020 ) 
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otherwise continue to satisfy its contractual obligations in a commercially reasonable manner, 

the force majeure clause will not operate to absolve that party from its contractual 

responsibilities."16 The outbreak of coronavirus and its consequences have been considered to 

be more severe than any other epidemics and  therefore a party failing to perform the contract 

can prove that the spread of COVID-19 is unprecedented and the consequences of such an 

outbreak is so intense that it could not have been foreseeable for a party to take reasonable 

steps to prevent the event.  

2) Whether the outbreak of the event has impacted the performance of the contract?  

To establish a link between the non-performance of the contract and the outbreak of the event 

the party need to prove that the event was the sole cause of the non-performance.17  Another 

question which has to be answered by the party is that breach or non-performance would have 

not occurred if there were no lockdowns and advisories related to the outbreak of the event. 

The Singapore court has also ruled out that the difficulties arising due to government orders 

related to supply chains or bans can be considered under force majeure clause18.  Similarly, in 

the case of Halliburton Offshore Services Inc. v. Vedanta Limited and Another19 the respondent 

had granted an extension for the completion of the project but the plaintiff was not able to 

perform the contract owing to complete lockdown due to COVID-19 pandemic and therefore 

invoked force majeure clause. The Delhi High Court held that the lockdown due to the outbreak 

of the pandemic as well the non-performance of the contract due to the ban on overseas travel 

during the outbreak is considered under force majeure clause. However, in the case of Standard 

Retail Pvt. Ltd. v. M/s G.S. Global Corp & Ors20. the Bombay High Court refused the injunction 

stating that the contract contained the steel distribution and according to the government 

lockdown guidelines the steel distribution was considered as an essential service therefore there 

was no restriction on the steel transportation and therefore the consequences of the outbreak of 

COVID-19 pandemic did  not affected the performance of the contract.  

The onus of proving whether COVID-19 falls within the ambit of force majeure clause lies on 

the party who needs to discharge itself from the obligations to perform the contract and needs 

to take both the points into consideration. 

                                                      
16 Atcor Ltd. v. Continental Energy Marketing (1996), 38 Alta. LR (3d) 229 at 243-244 (CA). 
17 Seadrill Ghana Operations Limited v Tullow Ghana Limited, [2018] EWHC 1640 (Comm).  
18 Holcim (Singapore) Pte Ltd v Precise Development Pte Ltd and another application, [2011] SGCA. 
19 Halliburton Offshore Services Inc. v. Vedanta Limited and Another, 2020 SCC Del 542. 
20 Standard Retail Pvt. Ltd. v. M/s G.S. Global Corp & Ors, Commercial Arbitration Petition (L) no. 404 of 2020. 
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III. HOW IS THE SCOPE OF FORCE MAJEURE IN DIVERSE CONTRACTS BEING DEALT 

WITH IN INDIA? 

The series of nation-wide lockdowns imposed by the government in order to curb the rapidly 

spreading coronavirus has had an impact on almost every sector of business in India. The 

lockdowns have resulted in the country’s economic standstill, shrinking factory outputs to a 

record 7.1% in March.21 The central and state governments have been granted powers under 

section 2 & 2A of the Epidemic Diseases Act22 in order to take necessary steps (lockdowns) in 

order to control the outbreak of epidemic. Also, the Ministry of Home Affairs, Government of 

India, vide the powers conferred upon them by the National Disaster Management Authority 

(NDMA) under Section 10(2)(1) have issued guidelines under Order No. 40-3/2020-DM-I-(A), 

for closure of all commercial and private establishments except for essential commodities.23 

This has immensely resulted in disruption of various supply chains, thrown businesses and 

manufacturing industries in a state of disarray, increase in unemployment, automobile & real 

estate sectors have come to a grinding halt and has prevented the performance of obligations 

by parties in diverse contracts. In the light of the prevalent situation, the authors would like to 

analyse the force majeure clause in the below mentioned types of contracts: 

1. Real Estate Contracts (Contracts formed under the RERA Act, 2016 & Lease Agreements): 

Contracts pertaining to the real estate transfer include the use of immovable property in the 

form of lease and agreements under the Transfer of Property Act, 1882 and contracts formed 

under the Real Estate Regulation Authority Act, 2016. 

Contracts formed under the Real Estate Regulation Authority Act, 2016 and the Indian Contract 

Act, 1872 have to be assessed under the two following heads in the present situation: 

a. Validity of registration under the RERA Act, 2016: Section 4(2)(C) of the Real Estate 

Regulation Authority Act, 2016 states that an application of registration submitted to the 

regulatory authority must contain the time period undertaken by the promoter to complete the 

project.24 Section 5(1)(3) of the same act provides that the registration would be declared for a 

time period as mentioned by the promoter according to section 4.25 It is fair to consider that the 

parties entering into contracts before the month of March could not anticipate the onset of the 

                                                      
21 Lockdown weighs on economic activity: March factory output contracts a record 16.7%, The Economic Times, 

(May 12, 2020), (Last Visited on   ), Available at https://economictimes.indiatimes.com/news/economy/indicator 

s/industrial-production-at-record-low-shrinks-16-7-per-cent-in-march/articleshow/75696101.cms 
22 Sec. 2 & Sec. 2A, Epidemic Diseases Act 1897.  
23 Order No. 40-3/2020-DM-I-(A), Ministry of Home Affairs, Government of India, April 21,2020. 
24 Sec. 4(2) (C), RERA act, 2016. 
25 Sec. 4(1) (3), RERA act, 2016. 
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Covid-19 disease and the related regulatory (lockdown) measures. Thus, delay caused due to 

the lockdowns and supply chain disruptions has extended the time period required to complete 

the project and will lead to termination of registration before completion of the same. Relief 

for such unforeseen and unprecedented force majeure events has been granted under section 6 

of the RERA Act on account of an application made by the promoter. Force Majeure events in 

the RERA act, consists of war, flood, drought etc. and other natural calamities caused by 

nature.26 Thus, promoters can contend to the regulatory authority for extension of registration 

on the ground that the sudden outbreak of Covid-19 equates to an unforeseen calamity. 

The central and state governments too are striving their best in order to destress the promoters 

and developers from strict RERA timelines and to protect the interests of the home buyers in 

the present situation of pandemic. The Ministry of Housing and Urban Affairs (MoHUA) 

through an official communication on May 13, 2020, stated that the ministry will send an 

advisory to the states and union territories to treat Covid-19 as a force majeure event. The 

ministry has further assisted the states, union territories and their regulatory authorities to Suo 

Moto increase the completion and registration time period by six months, for projects registered 

after March 25, 2020. The government of Maharashtra too, in its order no.: - 13/2020 dated 

April 2, 2020 stated that all registered project under MahaRERA, whose completion date is 

after March 15, 2020 must get registration/completion time extended by 3 months27 and 

MahaRERA would also be providing certificates for the same. Karnataka RERA Authority 

vide its circular dated April 6, 2020, has similarly extended the registration of all real estate 

projects by a period of three months, in cases where registration is expiring after March 15, 

2020. These orders considering the outbreak of Covid-19 has abated the need for promoters to 

prove that Covid-19 can be considered as a force majeure event under the required national 

and state legislatures thereby releasing them from non-performance. 

b. Delivery commitments to allottees: The sudden outbreak of the Novel Coronavirus has also 

affected the individual contracts of promoters with allottees pertaining to the delivery of 

immovable property. In this context, promoters need to check their agreement and comply 

properly with the present contractual provisions pertaining to force majeure in order to escape 

contractual obligations or non-performance. The promoter must take necessary steps including 

sending notice to the allottees and showing the effect of the event on performance.  

A special emphasis must also be paid to the force majeure clause in various ‘model form of 

agreement’ between promoter and allottee provided by various states. The clauses in these 

                                                      
26 Sec. 6, RERA act, 2016. 
27 Order no.: - 13/2020, MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY, April 4, 2020. 
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agreements can be modified and used but cannot be made contrary. Promoters must check how 

can they bring Covid-19 under the ambit of the force majeure events mentioned in the 

agreement of various states. For e.g. ‘in the model form of agreement’ as per rule 10(1) of The 

Maharashtra Real Estate (Regulation and Development) (Registration of real estate projects, 

Registration of real estate agents, rates of interest and disclosures on website) Rules, 2017, 

promoters are to be granted extra time to deliver the property to the allottees if their work is 

hampered by any force majeure event including war, act of God, notice from the government 

or competent authorities.28 Similarly, the Force Majeure clause in the Model Agreement to 

Sale as prescribed under Rule 9 (1) of the Gujarat Real Estate (Regulation and Development) 

(General) Rules, 2017 also states that extra time will be provided to the promoter for delivery 

if the delay is caused due to force majeure events including war, act of God or notices by 

government or competent authorities.29 Thus, these orders have made it easier for the promoters 

to invoke force majeure clause and get an extension for the fulfilment of their contractual 

obligations. The regulatory orders passed by the governments including the orders for the 

extension of registration time period and the government guidelines regulating movements by 

the Ministry of Home Affairs (MHA) etc. validates as notices from government and competent 

authorities and will help the promoters invoke force majeure and get an extension for delivery 

of property to allottees.  

Contracts in the real estate sector related to lease of immovable properties are covered under 

the Transfer of Property Act, 1882. In the present light of Covid-19, parties who have already 

entered into a lease agreement, particularly the lessor may face certain drawbacks. In order to 

invoke non-performance due to a force majeure event, the lessor must pay emphasis to the 

provisions of the lease deed for a force majeure clause, impliedly or expressly covering Covid-

19 and related governmental measures. In the absence of a force majeure clause the lessor 

cannot contend impossibility of performance under doctrine of frustration, Section 56 of the 

Indian Contract Act, 1872 as lease deeds do not apply to contract law.30 The lessor can check 

if the present situation falls under the provisions under Section 108 of the Transfer of Property 

Act, 1882. This section states that the lessee can consider the contract to be void if any part of 

the property is destroyed or rendered substantially and permanently unfit for the purposes for 

which it was let, by fire, tempest or flood, or violence of an army or of a mob, or other 

                                                      
28 Rule 10(1), MAHA RERA Rules,2017. 
29 Rule 9 (1), Gujarat Real Estate (Regulation and Development) (General) Rules, 2017. 
30 Devendra Deshmukh, Harsh Parikh, Abhiraj Gandhi, COVID-19 Real Estate Impact| Not A “One Size Fits All” 

Scenario, Mondaq,  (May 11,2020), available at https://www.mondaq.com/india/litigation-contracts-and-force-

majeure/930290/covid-19-real-estate-impact-not-a-one-size-fits-all-scenario (Last Visited on May 13,2020) 
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irresistible force.31 It is evident that the clause doesn’t cover the hinderances created by the 

present situation of Covid-19. Thus, the lessor needs to study the intricate language of the force 

majeure clauses mentioned in the agreement in the light of the current circumstances.  In the 

current situation of crisis in order to prevent unnecessary litigations, the parties are at liberty 

and have the last resort to renegotiate the agreement to include a necessary force majeure clause 

in order to extend the performance period and resolve the situation amicably.32   

2. Supply Chain Contracts (Financial Transactions): Covid-19 and related governmental 

measures has had an adverse effect on the supply chains and resulted in delay, interruption and 

disruption. Present lockdowns have created in ripples in the supply chains across the world and 

has resulted in failure in performance and delay in production, ultimately drawing the attention 

of parties to the force majeure clause present in their contracts. 

The present coronavirus outbreak has also impacted and disrupted the foreign supply chains 

resulting in non-performance of the present government supply contracts in India. The 

government has taken due cognizance of the same and in this regard vide an Office 

Memorandum (O.M.) No.F.18/4/2020-PPD, dated February 19, 2020, through the Government 

of India, Ministry of Finance, Expenditure Department, has stated that the disruption of supply 

chain due to the present outbreak of Covid-19 in China or any other country will be treated as 

natural calamity and will be covered under  force majeure clause/events in the government’s 

manual for procurement of goods.33 The ministry of Finance, government of India created the 

manual for procurement of goods in order to increase transparency and proper execution of 

government/public procurement. Clause 9.7.7 of the manual defines the ambit of force majeure 

clause in public procurement which includes events natural calamity (act of God), war, riot etc. 

and other unprecedented events. The clause inter alia states that if contracts formed under the 

manual get delayed for more than 90 days due to the above-mentioned events, it can be 

terminated at the option of either party.34 Thus, now if the government fails to comply with its 

contractual obligation of suppling goods, due to the disruption of relevant supply chain of 

goods being procured by them, the government can invoke force majeure for extension of 

period of performance or termination as the O.M. considers the present outbreak as a natural 

calamity under the force majeure clause. However, the following procedural changes would 

not grant  any relief to private procurement and supply companies as the O.M. only affects 

                                                      
31 Sec. 108, Transfer of Property Act, 1882.  
32 Sanjay Vijaykumar, COVID-19 lockdown: Better to renegotiate business contracts, say legal experts, The 

Hindu, (April 6, 2020), available at https://www.thehindu.com/business/covid-19-lockdown-better-to-

renegotiate-business-contracts-say-legal-experts/article31268994.eceb, (Last Visited on May 14,2020)  
33 No.F.18/4/2020-PPD, Ministry of Finance, Government of India, February 19,2020.  
34 Sec. 7.1.1., MANUAL FOR PROCUREMENT OF GOODS, 2017. 
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procurement by government ministries and departments as well as entities that are substantially 

owned or controlled by, or receive substantial financial assistance from the Central 

Government.35 Thus, for private suppliers who are involved in procurement have to examine 

their contract closely and check whether the ambit of their force majeure clause includes the 

present outbreak in order to excuse their contractual obligations. If a force majeure clause is 

missing in the contract, the parties can always contend impossibility of performance under 

Section 56 of the Indian Contract, 1872 as an agreement to do an impossible act is void in 

itself.36 The non-performance of IPP contracts or failure on the part of project developers to 

complete the project within commissioning date results in liquidated damages to be paid to 

implementing agencies. Currently, most of the PPAs consist of a force majeure clause stating 

events both natural and non-natural like act of god war etc. In the light of the present outbreak 

of Novel Coronavirus, the issue whether COVID-19 would qualify to be a FM event under the 

solar PPAs has been put to rest by the Ministry of New and Renewable Energy.37 In order to 

grant relief to the solar industry, the Government of India, Ministry of New and Renewable 

Energy (MNRE), in line with the Ministry of Finance's Office Memorandum of February 19, 

2020, has decided to grant time Extension in Scheduled Commissioning Date of RE Projects 

considering disruption of the supply chains due to spread of coronavirus in China or any other 

country as Force Majeure (FM) event, via an Office Memorandum (No. 283/18/2020-GRID 

SOLAR) on 23.03.2020.38  In this regard, all the Renewable Energy implementing agencies 

under the Ministry of New and Renewable Energy (MNRE) for e.g. SECI, NTPC etc. have 

been asked to grant extension of time (EOT) for the completion of projects due to disruption 

of supply chains, caused due to the outbreak of coronavirus in China and any other country. 

Inter alia the O.M. also states that the project developers must provide proper evidence to 

connect their non-performance and disruption of supply chain due to coronavirus. 

Implementing agencies have also been asked to ensure that no double relief is granted due to 

overlapping periods of time extension granted for reasons eligible for such relief. Currently, 

most of the PPAs consist of a force majeure clause stating events both natural and non-natural 

like act of god war etc.  

                                                      
35 Sumita Yadava, Primer on Indian Government’s Covid-19-Related Notifications, Mondaq, (April 25, 2020), 

available at https://www.mondaq.com/india/litigation-contracts-and-force-majeure/923146/primer-on-indian-

government39s-covid-19-related-notifications, (Last Visited on May 15,2020) 
36 Sec. 56, Indian Contract Act, 1872 
37Pallavi Bedi, Classification of COVID-19 as Force Majeure event-grants relief to solar developers under the 

solar PPAs, The Economic Times, (April 6, 2020) ,available at 

https://energy.economictimes.indiatimes.com/energy-speak/classification-of-covid-19-as-force-majeure-event-

grants-relief-to-solar-developers-under-the-solar-ppas/4142, (Last Visited on May 16,2020) 
38 No. 283/18/2020-GRID SOLAR, Ministry of New & Renewable Energy (MNRE), Government of India, 

March, 20, 2020. 
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3. Employment contracts (Excluding work from home): The outbreak of the Novel 

Coronavirus and related lockdown measures to curb it has immensely affected almost every 

sector of business and industries in India. Key sectors of Indian manufacturing industries have 

shut down following lockdown orders from central and state governments. For e.g. largest 

cement production industries have decided to stop their production in factories across the 

country including states like Tamil Nadu, Andhra Pradesh, Rajasthan etc.39 leading to the 

estimated GVA to fall sharply by 5% in the FY21. This current situation of shutting down of 

factories and seizure of operations have led to an extensive reduction in employment all over 

the country. Centre for Monitoring Indian Economy (CMIE) said that unemployment rose to 

27.11% in the mid-march.40  

An employer is under contractual obligations to provide work and required remuneration to 

their employees. But currently, due to lack of revenue generation, employers have started 

revisiting the employment contracts formed with their employees in order to check whether a 

force majeure clause present would help them lay-off or retrench their employees or cut-off 

their wages temporarily. Usually, there are no force majeure clauses present in an employment 

contract or appointment letter but depending on the nature of employment force majeure 

clauses pertaining to termination and salary cuts may be present. For e.g. in fixed period 

employment in international and private organizations have specific clauses pertaining to the 

termination of employee after completion of tenure. In such cases, where contracts contain a 

force majeure clause the employer must pay detailed attention to the language written in the 

clause. However, in this context employers must be aware that labour laws supersede the 

labour/employment contracts i.e. termination or reduction of wages through a force majeure 

clause cannot be violative of the respective statute. In the absence of a force majeure clause or 

an employment contract, the employer needs to rely on relevant statutes in order to change 

terms of employment. In India, the terms of employment of the workmen (blue collar) are 

covered under the Industrial Disputes Act, 1947. Section 25M of the act states that only be laid 

off during shortage of power due to unprecedented events like a natural calamity and Section 

25C of the act, inter alia states that when a worker working under an employee for more than 

one year is laid off, the employer needs to pay him for all such days he is laid off. Section 25G 

of this act states conditions precedent to the retrenchment of a worker. A worker who has 

                                                      
39  G Balachandar, Covid-19: Cement makers shut down factories across India, Hindu Business Line, (March 

24,2020), available at https://www.thehindubusinessline.com/economy/covid-19-cement-makers-shut-down-

factories-across-india/article31150233.ece, (Last Visited on May 16,2020) 
40  India’s unemployment rate rises to 27.11% amid COVID-19 crisis: CMIE, The Hindu, (May 5, 2020), available 

at https://www.thehindu.com/business/indias-unemployment-rate-rises-to-2711-amid-covid-19-crisis-

cmie/article31511006.ece (Last Visited on May 16,2020) 
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worked under an employee for more than one month cannot be retrenched without a notice and 

wages a month prior to the retrenchment.41 The act also covers provisions for change in wages 

as change in terms of service. Section 9A of Industrial Disputes Act states that changes in 

conditions of service can be done by giving prior notice to the workers to be affected by such 

change.42 Terms of employment of non-workmen (white collar) employees are covered under 

the Shop & Establishment Act of the respective state they work in. For e.g. Section 30 of The 

Delhi Shops Act, 1954 states that an employer cannot terminate an employee who has worked 

in the corporation for more than three months without giving him a notice and wages prior to 

30 days of his termination.43 Similarly, Section 39 of the Karnataka Shops and Establishments 

Act, 1961 states that an employer cannot terminate an employee who has been in service for 

the last six months, without giving him a notice and required wages prior to one month of 

termination.44 Employers must also take into consideration that any change or reduction in 

wages by an express consent cannot override the Minimum Wages Act, 1948.  

Thus, from the above-mentioned provisions it can be considered that even in the absence of a 

force majeure clause changes can be made in the terms of service but the present government 

directions have put the use of force majeure clauses in employment contract to question. The 

guidelines passed by the government has provided relief to the workers/employees but have 

resulted in a massive backdrop for the employers. For instance, the Ministry of Labour and 

Employment via D.O. No. M-11011/08/2020-Media, has advised all private/public 

establishments not to terminate their employees and has stated that workers taking leaves would 

be considered to be on duty and their wages cannot be deducted. The D.O. has further stated 

that employees/workers whose employment has been made impossible due to the current 

outbreak or who cannot work from home, should be considered to be on duty.45 The Ministry 

of Labour and Employment, further on 30.03.2020 issued an advisory, D.O. No: CLC (C) / 

Covid-19/ Instructions / LS- I, stating that employers cannot terminate their employees 

including casual and contract workers and also cannot reduce or deduct their wages for the 

period during which the employees avail quarantine leave.46 The Government of India, 

Ministry of Skill Development and Entrepreneurship, via O.M. No. MSDE- 

1(3)/2020AP(PMU) on 30.03.2020 has stated that it is mandatory for all establishments to pay 

                                                      
41 Sec. 25C, 25G, Industrial Disputes Act, 1947. 
42 Sec. 9A, Industrial Disputes Act, 1947. 
43 Sec. 30, Delhi Shops Act, 1954. 
44 Sec. 39, Karnataka Shops and Establishments Act. 
45 D.O. No. M-11011/08/2020-Media, Ministry of Labour &Employment, Government of India, March 20,2020.  
46 D.O. No: CLC (C) / Covid-19/ Instructions / LS- I, Office of the Chief Labour Commissioner (C), Ministry of 

Labour & Employment, March 30, 2020.  
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full stipend to their apprentices engaged in their respective establishments under both 

designated and optional trade during lock down. Further, the O.M. stated that the government 

will reimburse stipend to establishments under National Apprenticeship Promotion Scheme 

(NAPS) as per the NAPS guidelines. Thus, it is evident to say that in the current situation, 

employers are at a disadvantageous position in order to invoke a force majeure clause in their 

contract or contend impossibility to provide working conditions and salary/wages as the recent 

advisories/notifications by the government authorities have reduced the scope and application 

of force majeure in employment contracts.   

4. Insurance Contracts (Life Insurance): The outbreak of the Novel Coronavirus has almost 

engulfed the entirety of the country claiming more than three thousand lives. The present death 

toll due to the Novel Coronavirus has made a steep rise in the claims for death benefit or 

coverage amount from the insurance companies. It is fair to say that like most other business 

sectors, the insurance companies too have been facing unprecedented challenges in the face of 

the outbreak. Strain on investment portfolios due to turmoiled market conditions have made it 

difficult for the insurance companies to generate returns in the present situation of rising death 

tolls. Generally life insurance contracts in India, contain a force majeure clause which states 

that in the case of unprecedented events like natural calamities, strikes, pandemics etc. which 

disrupts the normal functioning of the company, claims for serving the policy, including policy 

related payments are temporarily suspended. This gives the insurer the power to temporarily 

suspend claims or death benefits in light of such unforeseen situations like pandemics.47  

A recent declaration by the Life Insurance Council (the face of the Indian life insurance 

industry) in a press release on April 2, 2020 has rendered futile the usage of force majeure 

clauses in life insurance contracts, where death is pertaining to Covid-19. The council stated 

and confirmed that insurance companies cannot invoke the force majeure clause present in 

their insurance contract for any death claim pertaining to Covid-19 and both public/private 

insurers have to attend the Covid-19 related death claims at the earliest.48 Thus, 

insurers/insurance companies need to cover deaths due to Covid-19 as deaths due to illness, as 

would be considered in normal circumstances. Following the official declaration, Life 

Insurance Corporation (LIC) of India has settled 16 death claims across the country due to 

                                                      
47 Navneet Dubey, Force Majeure clause won’t apply to coronavirus death claims in life insurance policies, (April 

7, 2020),The Economic Times (Wealth), available at https://economictimes.indiatimes.com/wealth/insure/life-

insura nce/force-majeure-clause-wont-apply-to-coronavirus-death-claims-in-life-insurance-policies/articleshow/ 

75004294.cms (Last Visited on May 17, 2020) 
48 All life insurance companies will process COVID-19 death claims, assures Life Insurance Council, Life 

Insurance Council, (April 2, 2020), available at https://www.lifeinscouncil.org/media_center/PressRelease 
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Covid-19 so far.49 Further, the Insurance Regulatory and Development Authority of India 

(IRDAI), in the light of the global pandemic, via an official press release, Ref: 

IRDAI/Life/Grace Period, on May 9,2020, has decided to grant an additional grace period of 

30 days till May 31,2020, for the policies where premium fell due in the months of March 2020 

and April 2020, keeping in view the difficulty faced by some policyholders to renew the 

policies in time.50 

Thus, it is evident that the recent governmental guidelines have posed certain drawbacks on 

the insurance companies. Inability to invoke force majeure clause in life insurance contracts 

where death is pertaining to Covid-19 and regulators urging insures/insurance companies to 

accept delayed payments have made it difficult for the insurance companies to work efficiently 

in the light of the present pandemic. Considering Covid-19’s massive impact on human lives, 

it can be fairly anticipated that Covid-19 will fairly determine the policy premium and returns 

in life insurance contracts in the near future.  

IV. SUGGESTIVE MEASURES/ ALTERNATIVE OF FORCE MAJEURE CLAUSE 

Where there is no basis for the parties to invoke force majeure clause because of the absence 

of either written contracts or explicit mention of the issue of force majeure in the contract, the 

common laws provides various established theories for excusing the party for the non-

performance or termination of the contract. The theories which can be used as an alternative of 

Force majeure clause are- 

1) IMPOSSIBILTY OF CONTRACT 

The doctrine of impossibility is recognized by the common law as a defense for the 

impossibility of the performance of the contract or other contractual breaches. The doctrine of 

Impossibility is interpreted narrowly and is restricted to the destruction of the means of 

performance by an Act of God. Black’s Law Dictionary has defined Act of God as “an 

overwhelming, unpreventable event caused exclusively by forces of nature, such as earthquake, 

flood or tornado. Similarly, The Restatement (Second) of Contracts has recognized the defense 

of “Act of God” under the definition of section 26151 which states that if a party needs to prevail 

the defense of commercial impracticability it needs to shows that an event was either an act of 

                                                      
49 G Naga Sridhar, LIC settles 16 death claims under Covid 19, (April 11,2020) , Business Line, available at 

https://www.thehindubusinessline.com/money-and-banking/lic-settles-16-death-claims-under-

covid19/article31318703.ece (Last Visited on  May 17,2020)  
50 PRESS RELEASE, ADDITIONAL GRACE PERIOD OFR LIFE INSURANCE POLICIES, Insurance 

Regulatory and Development Authority of India, May 9, 2020, available at 

https://www.irdai.gov.in/ADMINCMS/cms/Uploadedfiles/Press%20Release%200905%20.pdf   
51 Sec. 216, Restatement (Second) Of Contracts. 
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god or the act of third party making the performance impossible due to the unforeseeable event 

or due to the default of one of the party. Therefore, if the terms of the contract do not list 

“pandemic”, “epidemic”, “quarantine” under force majeure clause, parties can take the excuse 

of the more general terms used in the force majeure clause such as “disaster”, “Act of God”, 

“emergency”.  For instance, in the case of Lakeman v. Pollard52 , The Maine Supreme Court 

held that the outbreak of cholera comes under “Act of God” and the court discharged the duty 

of the petitioner under the contract stating that the plaintiff was under no obligation to risk his 

life by performing his task during cholera outbreak which could not be controlled by a 

reasonable and prudent man. Applying the doctrine of impossibility to the COVID-19 outbreak, 

the party needs to clear its position whether the non-performance of the contract occurred due 

to the outbreak of the pandemic or due to the human intervention to claim the defense of “Act 

of God” if mentioned in the force majeure clause of the contract. However, The Supreme Court 

of India in the case of KSRTC v. Mahadeva Shetty53 held that every unexpected natural event 

cannot be considered under “Act of God” therefore Indian courts have not yet ruled out if a 

pandemic/epidemic falls under the ambit of “Act of God”. Even if there is absence of “Act of 

God” in the force majeure clause of the contract various other terms such as “act of 

government” under the force majeure clause can discharge the party from non-performance of 

the contract. In the light of COVID-19 government across the world declared lockdowns, 

emergencies, restriction on movement etc. which can be considered a strong defense for the 

party specially the traders and companies to invoke force majeure clause which includes such 

government acts. 

2) FRUSTRATION OF CONTRACT 

The Doctrine of Frustration got its root from the English Law which helps in disabling the 

obligations of the party to perform the contract due to the occurrence of unexpected and 

unprecedented events. The doctrine of frustration terminates the contract automatically without 

the action of the parties. A party can take the defense under this doctrine if the party is able to 

prove that the outbreak of the event was an unforeseeable event and no party was at fault. It 

also needs to prove that the event altered the performance of the contract. However, it is not 

very well ruled out whether a pandemic can be a reason for the party to frustrate the contract.  

A decision was given on a case by the Hong Kong District Court in which it was ruled out that 

Severe Acute Respiratory Syndrome (SARS) did not frustrated the contract between a tenant 
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53 KSRTC v. Mahadeva Shetty, (2003) 7 SCC 197. 
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and the landlord54. Therefore, the party to excuse itself from the impossibility of the 

performance of the contract to the outbreak of COVID-19 there has to be a proper analysis of 

the contract and also need to assess the effect of the outbreak of the pandemic on the 

performance of the contract.  

 However, under Indian Law the doctrine of frustration is defined under Section 56 of Indian 

Contract Act, 187255.The doctrine rules out a positive rule of law for the impossibility of the 

performance of the contract by interpreting it practically.56  Therefore when there is absence of 

force majeure clause in the contract or if the force majeure clause contains restrictive events, 

the party can argue that Section 56 of the Indian Contract Act can be invoked to discharge the 

party from the performance of the contract since the epidemic is not mentioned in the force 

majeure clause. Therefore, for taking the defense of Doctrine of Frustration in the light of 

COVID-19, the party needs to prove that the incapability of performing the contract was due 

to the outbreak of COVID-19 and not due to the fault of other parties. 

V. CONCLUSION 

Novel Coronavirus (SARS-CoV-2) is an additional form of zoonotic coronavirus that has 

recently emerged as an outbreak, affecting people with a number of health ailments and causing 

innumerable deaths around the world. The outbreak of the Covid-19 disease is deadly and the 

worldly lockdown measures in order to curb it has degraded the world economy and has 

affected almost every sector of business. As a result, various parties in diverse contracts are 

facing impediments in complying with their contractual obligations. In order to avoid or delay 

liability, the use of force majeure clauses in contracts have now become inevitable. Force 

majeure is defined in Black’s Law Dictionary as events ranging from acts of nature (E.g. floods 

and hurricanes etc.) to acts of people (E.g. riots, wars and strikes etc.) which are unforeseeable 

at the time the contract is closed. However, it is important for the parties to record that 

establishment of Covid-19 disease as a force majeure clause would differ based on the type of 

performance. It can be argued that an epidemic doesn’t directly give rise to a force majeure 

event but the events following must fulfil the elements of a force majeure clause in respective 

contracts. In the present scenario, it can be contended that the outbreak of Covid-19 and the 

worldly lockdown measures in such short span of time were completely unforeseeable and 

thereby no possible mitigating steps could have been taken to reduce the delay and 

impossibility of contractual obligations. However, determination of time extension to be 

                                                      
54 Li Ching Wing v. Xuan Yi Xiong, [2004] 1 HKLRD 754. 
55 Sec. 56, Indian Contract Act,1872. 
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granted to the defaulting party or termination of contract due to impediment would solely 

depend on the language of the force majeure clause in the contract pertaining to delay or 

prevention of performance. In the absence of a force majeure the parties can always resort to 

pleading impartibility, impossibility or frustration provided the subsequent impossibility is 

such that it destroys the very foundation of the contract thus making it impossible for 

performance. A mere delay in performance cannot be considered to be a valid ground for 

impossibility. Generally, a force majeure clause is present in contracts to prevent termination 

and also to absolve parties from their liabilities by delaying contractual performance during 

impediments, but this mechanism must not give leeway to parties for negligently avoiding 

performance where the effects of the unforeseen event could have been mitigated. It is evident 

that the outbreak of the Covid-19 disease will have long-established effects on various business 

sectors and related contracts that parties will get into, in the near future. Thus, parties must pay 

special emphasis towards including relevant force majeure clauses in their contracts in order 

to cover outbreak of such diseases and governmental measures as impediments. Further, parties 

can autonomously agree to incorporate international standards of force Majeure clauses like 

the ICC Force Majeure and Hardship clauses which covers epidemic under presumed 

impediments in both long and short form clauses. The disruptions caused due to the outbreak 

has resulted direct hinderances in performance of the contractual obligation by the parties and 

has made the scope of force majeure predominant. Thus, parties entering into contracts must 

take note of the same and formulate necessary changes in the formation of a contract.  

***** 


