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Analysis of Conventions on Aerial Hijacking

ANANYA DAS! AND KANISHK PANDEY?

ABSTRACT

In today’s world, we have learnt to live with international terrorism. In the globe there
are certain places that are either cursed by this bad amen and some places are not.
Aerial hijacking is a concept that evolved from piracy in the seas. It is a concept that
started to evolve from the 19th Century but was colossal when the late 20th Century
came. International terrorism now has its root all over the globe and there is not a single
place where this bad omen is not present. When it comes to aerial hijacking, after the
world war, the practices with regards to aerial hijacking were increasing and to stop it
International Civil Aviation Organization (ICAO), with its 122 member states along with
some signatories, signed the pact of providing a secured aerial space, also discussing
some points such as, jurisdiction and various authorities. But they were not able to make
a codified laws as the circumstances in global administration were changing. When the
United Nations was established and after the successful run, the Tokyo Convention, 1963
was implemented, which was a first step to curb the mal practices. But as this convention
was first of its kind it wasn’t able to give fruits, therefore Hague Convention,1970 was
implemented, which also showed fallacies in terms of legal argumentation, which led to
the birth of Montreal Convention,1971. Researcher shall be analyzing all the conventions

in the paper.

Keywords : International Terrorism, Aerial Hijacking, Piracy, ICAO, Signatories,
Jurisdiction, Tokyo Convention of 1963, United Nations, Hague Convention of 1970,
Montreal Convention of 1971

I. INTRODUCTION

Terrorism when tracked back marks its presence in the early 19" Century, in early 19"
Century there were systematic approaches to terrorism, which had the mixture of
revolutionary ideas, radicalism which amounted to the rise of Anarchies and Anarcho-
Communist supporting groups. In the Mid-1800s there were radical revolutionaries who
sought to work on the principles of ‘radical way, radical change’. Many influencers of this

theory such as Karl Heinzen who was a German right wing radical visionary, in his book

LAuthor is a student of Symbiosis Law School, Hyderabad, India.
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named “Mord Und Freiheit” marked and coined the term “Freiheishampferor” which when
interpreted in English means freedom fighter. He also propagated in 1853 his idea to get
freedom is only through violence, mass murders in lieu of achieving political redemption.
There were other thinkers too such as Pierre Joseph Proudhon who was French wrote a book
“What is Property?” asking the lower caste people to revolt against the government and
pressurize the government so as to achieve the goal of political change. The perfect example
of radicalism which led to terrorism was the assassination of Czar Alexander Il in 1881 who
was the king of the soviet Russia, Czar and his family were assassinated by the so called
Revolutionary group of Russian Descent known as “Narodnaya Volya”. This event in

International Law is termed as the first systematical terrorist event.

“Contemporary chroniclers and early theorists of terrorism - mainly narodovoltsy like
Morozov, Tarnovsky, and Stepniak-Kravchinski - knew that terrorism's advantage was its
unthinkability, that it could, in the plain language of history's first explicitly named terrorist
manifesto, "The Terrorist Struggle” (1880), "act unexpectedly and find means and methods
which no one anticipates.”. This, however, meant a heavy emphasis on strategic novelty and
material innovation, that is, on the incessant need to locate a blind spot in the tactics of the

enemy.®”

As the time passed by and with the advancement of new technologies, communication in the
mid-1800s the terrorism was at its peak. Many explosives such as TNT and Dynamite were in
greater demands. The terrorists propagated the idea of ‘propaganda by the deed’.
Technological developments increased the communication. According to Hannay who in
1988 wrote a paper, “By the mid-nineteenth century, many extradition treaties exempted
fugitives accused of "political offences" or "crimes of a political character” from extradition*”
Rather many European countries were affected by these acts of continuous and surprise
bombings. But the international community came to know about terrorism and assassination
when Arkduke Franz Ferdinand along with his wife was murdered in Sarajevo, which marked
the starting of World War 1. in international scenario there are different kinds of terrorism

such as Economic Terrorism, Financial Terrorism, Substantial Terrorism, etc.

The oldest definition of International Crime is defined by the League of Nations charter on
‘Terrorism’, Article 1 of the said charter states about Criminal acts so conducted that in a

3Verhoeven, C. (2010). Time of Terror, Terror of Time On the Impatience of Russian Revolutionary Terrorism
(Early 1860s — Early 1880s). Jahrblicher Fir Geschichte Osteuropas, 58(2), neue folge, 254-273. Retrieved
January 19, 2020, from www.jstor.org/stable/41052430

4 United Nations Office on Drugs and Crime, Terrorism in the nineteenth century, (January 19, 2020, 3:10PM),
https://www.unodc.org/e4j/en/terrorism/module-1/key-issues/terrorism-in-19th-century.htmi
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way try to create a sense of apprehension in the minds of general public, individuals of a
particular state. According to Jenkins International Terrorism is an act that is unacceptable in
the eyes of international standards and which is significantly outside the particular scope of
diplomacy and war®.

By giving a brief idea about terrorism, the researcher tries to put forward the view

which supports the contention that aerial hijacking is a mode of terrorism or it is not.

Aerial Hijacking though not a new concept establishes itself on the very verge of being called
as a terrorist activity, which tries to set fear in the minds of individual and also creates
sovereign apprehension in the minds of the controlling government®. It can be used in the

instances and for the purpose for the following conditions:
1. To induce political instability,
2. Create a sense of shock,
3. Promotion of terrorist groups,
4. Method to fail the government, etc.

The primal concept of Hijacking is 20" Century concept. Hijacking is the illegal seizure,
overtaking the possession or control of any vehicle be it road transport, marine or aerial in
nature, but the said transport should be in transit. In 20 Century, hijacking is generally
referred to the practice that is performed by the air prates wherein they change the route of
the air plane in lieu of successfully establishing their pre-planned motive. The term has been
developing, in 1920s in United States, hijacking was considered to be the stoppage of illicit
or illegal products to be supplied, but in 1950s the term was so on and so forth given a
broader dimension to it. The very first instance of hijacking is when a plane from Peru was
diverted from its original destination. Aerial hijacking and its concept were practically
performed for the first time in the USA, when a passenger plane from Florida to the West
Coast was hijacked by the leftists and was thereafter forced to reroute Cuba. These attempts
were sometimes financially supported by the State itself or sometimes these attempts were
made so as to secure a comfortable ransom from the Government of other state or to ask for
any other demand well known to them. Aerial hijacking can also be recognized as a kind of
piracy in aerial simulations. This phenomenon of aerial hijacking has been more significant

since World War Il. According to the statistical data presented by the Federal Aviation

SRajput, R. (1990). INTERNATIONAL CONVENTIONS ON AERIAL HIJACKING: AN APPROACH TO
COMBAT TERRORISM. The Indian Journal of Political Science, 51(1), 98-125. Retrieved January 19, 2020,
from www.jstor.org/stable/41855472

6Seeking a definition for Piracy in the Air, ITA Bulletin Vol. 13 March 30, 1970 pp. 321-324.
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Agency, it reported that from the year 1930 to 1958 a total of only 22 incidents have taken
place. It is also estimated that in the years 1968 and 1970 a total of 200 hijacking have been
made in the aerial simulations. Aerial hijacking is an extrinsic act of terrorism or not, it shall

purely depend upon the mindset of a particular individual involved in such act.

As discussed earlier aerial hijacking increased after the second World War, in a way it was a
medium of state sponsored terrorism wherein the cost was much cheaper to achieve the
achieve the goal of unrest in the politics and administration of the country. The weapons
which were used by the skyjackers were prominently made in Russia, Egypt and Israel. In
international domain the following six domain are considered to be the type of aerial

hijacking, these are’:
1. Type one is the act of hijacking which is committed for the sole purpose of money,

2. Second is where a particular criminal wants to get to a particular destination away

from the host country,

3. Third one is a bluff, who contends that there is bomb on the plane or that he shall

shoot everyone,
4. Fourth type can be a lunatic,

5. The one who is a political zealot, and tries to create unrest in the country or tries to

jolt the political system of that country,

6. The last one stands clear to be a person who is both a lunatic and an extremist that he

is ready take as much lives as he wants in order to achieve his motive.

As it a matter of fact that aerial hijacking depends upon the nature of the individual or a
group doing it, but it will be highly inappropriate to say that hijacking is not a crime, up till
1960s there were no significant laws, provisions or conventions with regards to hijacking.
International Civil Aviation Organization (ICAQO), with its 122 member states along with
some signatories, signed the pact of providing a secured aerial space, also discussing some
points such as, jurisdiction and various authorities. Though this wasn’t a convention or a
treaty but a group of nations trying to combat the situation of skyjacking. The first of a kind
in aerial hijacking convention was the Tokyo Convention on Offences and Certain Other
Acts Committed on Board Aircraft, 1963, the second is also popularly known as the Hague
Convention, but for the sake of clarity, it was termed as Hague Convention for the

Suppression of Unlawful Seizure of Aircraft, 1970, there were other conventions too such

"Glytie, Peter, An Anatomy of Skyjacking, Abelard Schu- men, London, 1973, p. 19.
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as, Montreal Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation, 1971 and was placed under the scope of the ICAO, and International
Convention against the Taking of Hostages, 1979, all these conventions were made to be
necessarily signed by the authorities and other respective countries. It should also be noted
that the first three mentioned conventions and treatises were placed under the ambit, scope
and authority of ICAO where the last convention of 1979 was adopted as it is in-verbatim by

the United Nations General Assembly.

The Tokyo convention was the first stepping stone in prevention of aerial hijacking wherein
Article 1 and Article 2 defined the scope of the convention and Article 3 drew attention of
Jurisdiction. The most promising article was Article 11 which straight away stated the
penalties and obligations were placed upon the state contracting state and all the measures
that were required to be taken by the particular state to stop hijacking.

The Hague convention as second in line was adhering to many promises about the stringent
measures that were supposedly to be attached but other complexities made the convention a
bit vague. The uses of the words such as ‘crime’ wasn’t defined and the phrase ‘other
penalties’ weren’t defined by the convention. There were confusions that were inherited in
the conventions the West European countries agreed to give the extradite hijackers the
asylum also the countries like Algeria refused to be a signatory to the convention as they had

some other ulterior motives.

The Montreal Convention® made an attempt to win the confidence back of the member

states, some of the points are as follows:

1. This convention covered the crimes imposed or done against a civilian aircraft and

also talks about the penalties,

2. This convention also stated that what punishment should be imposed upon a group or

an individual if that group/person if they kill a passenger,

3. Also imposed punishment to the same people for installing bomb upon the deck

aboard,

4. The provisions also illustrated about the punishment to be given if the navigation or
the direction sense of the aircraft is interfered with, including bomb hoax.

8 SUPRA Note 3.
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II. CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS COMMITTED ON

BOARD AIRCRAFT, TOKYO, 1963

In the year of 1947, an agency of the United Nations was formed, which in the caucus
consisted of 122 state members, and all the states in this particular organization linked
themselves to each other very closely for the sake of safe air travel®. As there was not much
clarity that was made available with respect to the rules and procedures so as to prevent the
aerial hijacking, but till the year 1970, there was increment in the problems leading to aerial
piracy. And the member states that were advanced in knowing the theory to curb the
hijacking were already deriving the methods to prevent and stop this mal practice.

It was in the midst of development of this organization when a legal enquiry committee was
set-up which was made to decide and discuss upon the jurisdictional matters, for the set of
crimes that were committed on-board. All these efforts were fruitful as after the establishment
of this legal committee, the Tokyo Convention of 1963 was introduced which gave a sense of
sophistication to deal with aerial hijacking. As this convention was the first of its kind
therefore there were certain fallacies that were pointed out in the initial definitions and

jurisdictional aspects.

As the researcher has mentioned about the word ‘Sophistication’, is hereby meant that, before
the establishment of the Tokyo Convention of 1963, there were certainly not a certified and
codified rule of law that was made to curb the aerial piracy.

(A) PURPOSE AND SCOPE OF THE CONVENTION

Under the convention’s Article 1 and Article 2, the scope of the convention have been laid
out, that defined the effect and the persuasive nature of the convention. As per the first relief
rule, this convention laid out many defects but were ignored as this was the first step towards
curbing up of the aerial piracy, which was progressively becoming a black spot towards the
safety, integrity and diplomatic relation amongst member states.

Avrticle 1 of the convention up to a certain extent was able to include and exclude certain
activities that shall not be considered as aerial hijacking, for example, aircraft that is used for
certain purposes such as, military, customs and/or police services, shall not be treated as
hijacked craft. The period of “in-flight” or “in-transit” was also defined under this particular

convention, it said, the exact period when there is application of power in the aircraft for the

°Rajput, R. (1990). INTERNATIONAL CONVENTIONS ON AERIAL HIJACKING: AN APPROACH TO
COMBAT TERRORISM. The Indian Journal of Political Science, 51(1), 98-125. Retrieved January 19, 2020,
from www.jstor.org/stable/41855472
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sake of its movement on the track for take-off till the landing ends on the track of the

destination or whatsoever shall be termed as “in-flight”°.

In these two articles that have been mentioned here, there has been a description made that
there shall be applicability of the penal laws upon the offenders only upon the criminal acts
that have been committed on board of the aircraft that is in-transit or on the course of its
journey, but this part of the articles have left fallacies incumbent upon the complete
implementation of the same. In this convention there is only a space made for the offenders
those have committed the offences that are extraditable in nature, that means that, the
offences upon which extradition is applicable shall be made a part of this convention, this
understanding up of the convention gave room to many technicalities, thereby undermining
small offences, that are, accessory to hijacking, creating confusion and ruckus for the airport

administration, etc.
(B) JURISDICTION UNDER THE TOKYO CONVENTION, 1963

As we go on in more details and depth of the convention, Article 3 and Article 4 are the
ones that should be given utmost importance as these two concerned articles deal with the
Jurisdiction in regards to the crime that are related to aerial hijacking. Article 3 is divided
and defined under three separate sub-articles, Article 3(1) states and places the persuasive
value on the state of registration of the aircraft and states that, the state of registration, is the
one that will be having complete authority upon the jurisdiction, for all those offences
committed on that craft. Article 3(3) of the convention, states that, the authority and the
nature of the Jurisdiction thus mentioned under the said convention is binding in international
law, but it shall not superimpose or undermine the importance of the criminal law of such
registration state. This article also postulates that there shall be a concurrent jurisdiction of
both the international authority and the local court to take the cognizance into the
matter'!. Turner had proposed an additional purpose viz "...to define the rights and status of a
person detained in a foreign state after commission of offence??

Article 412 places a very important scope of the jurisdiction of the contracting state, Article 4
states that, if the hijacked aircraft is in the territory of the contracting state, then that

contracting state, thus shall not have the jurisdiction to try and give their discretion in regards

10 Convention on offences and certain other acts committed on board aircraft, Article 1 and Article 2, Signed on
September 14, 1963, from, https://treaties.un.org/doc/db/Terrorism/Conv1-english.pdf.

UMarston, G. (1975). The Cambridge Law Journal, 34(1), 160-161. Retrieved May 30, 2020, from
www.jstor.org/stable/4505830

2Turner, James, S. G. "Piracy in the Air", Naval War College Review , Vol. 22, 1969 p. 101

13Convention on offences and certain other acts committed on board aircraft, Article 3 and Avrticle 4, Signed on
September 14, 1963, from, https://treaties.un.org/doc/db/Terrorism/Conv1-english.pdf.
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to certain offences, but in certain cases the contracting state shall have the jurisdiction to try

the matters, some of them are as follows:

1. If the offence is of such a nature that, it shall affect the territory and the security of

that contracting state,

2. If the offence is committed is of such a nature that the safety and integrity of the

citizen of that contracting state is compromised,

3. There is a necessity that there be an analytical observation of the obligation of such
contracting state with respect to any other international multilateral agreement that

state has entered into.
(C) PROVISIONS OF THE TOKYO CONVENTION, 1963

The researcher in regards to all the conventions to be discussed in the research paper have
dealt in detail with the most important provisions which make these conventions hold good in

international relations.

Chapter 111 of the convention, titled as, Powers of the Aircraft Commander, include from
Article 5 to Article 10, in this convention there is not a hard and fast rule that a specific
definition should be defined in a particular chapter, rather it can be elsewhere!*. Article 5 of
the convention makes it clear that all the offences that shall be conducted on the craft of the
registration state and should be in-transit. Article 6 and Article 8 of the convention, are read
in coherence with each other as they both are related to each other. Article 6 lays down
certain duties and obligation placed upon the commander of the aircraft (pilot), in respect of
safety, integrity and administration of justice, all the acts which are against the interest of the
passengers and are either against the interest of the commander shall be duly reported to the
concerned authorities, therefore Article 6 is incorporation to Article 8 of the said chapter. It is
quite natural that it occurs to be that, an act that is criminal in nature which was duly
committed on the craft of the registered state, shall fall or come under the purview of either

(a) or (b) of Article 6 of the convention.

Under the procedure of Article 8 of the convention, it asks the commander of the aircraft to
ask the person whom he thinks is committing or going to commit and offence if the acts or

the preparation of such is in accordance to constituents of Article 6.

But there can be certainly a scenario where there is danger to the lives of the passengers but

the order of the craft is duly maintained, thereby resulting in third degree offences, as a result

1“Boyle & Pulsifer, supra note 3; FitzGerald, Offences and Certain Other Acts Conz- mitted on Board Aircraft:
The Tokyo Convention of 1963, 2 CAN. YB. INT'L L. 191 (1964).
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of which Article 1 para (1) (b) has been inserted in this particular definition of Article 8,
which makes Article 8 the thesis working behind the administration of Article 1 and Article 6
of the Convention. “Thus Article 1 and Article 6, if taken into consideration at the same time
shall not at all bound to indicate towards third category of the offences®®”

(D) PROVISONS STATING THE CONDUCT AND MANNER OF HIJACKING UNDER THE TOKYO
CONVENTION, 1963

Chapter 1V of the convention is titled as Unlawful Seizure of Aircraft, and includes in its
ambit Article 11, this section holds its own importance. Articles 11 and 12 in due mixed
coherence state about the conditions need to satisfy the presence of hijacking in the aerial
craft. Article 11 was one and first of its kind that have categorically though exhaustively tried
to evaluate the hijacking conditions or we can say that what all condition if done will be
considered to be hijacking. The provision is basically on the part of the person who has by
nature in law done an illegal act when the particular craft of the contracting state was in

transit. The acts thus unlawfully committed should disclose the following:
1. Interference with the aerial privacy of the subjects,
2. Seizure of goods and items of the passengers or of the craft,
3. Wrongful infringement in respect to the control and navigation authority of the craft.

The contracting state or the state of registration should take full and proper measures to
ensure the safety of the passengers overboard. In the above article no effort is made to
describe hijacking as an international crime, rather in a nutshell of all possible outcomes and
definition of the same the article is precisely vague when it all comes to imposition of penalty
in terms of international crime being committed by the person. The trial of the person thus
accused of the crime of causing public unrest to the passengers when in transit of the craft
make it absolutely vague, when it comes to answering the precise jurisdiction required in the
adjudication of the accused or hijacker. On the other hand Article 12 is more of authoritative
and administrative purview as it asks the commander-in-chief to ask the person to leave the
aircraft, this can be used when the pilot feels apprehension about any wrong act that is going
to be committed. According to Mckeithan, this convention of law gives a special power of

purpose to the contracting state to do as they want with the hijackers, it is totally up to the

discretion of the contracting state to confer the punishment upon the hijacker?®,

5For debate on this point, see 1 Tokyo Proceedings 192, 201-02, 204-311, 313.
BMckeithen, R. L. Smith, “Prospects for the Prevention of Aircraft Hijacking through Law” Columbia Journal
of Trans- national Law, Vol. 9 spring 1970, p. 64

© 2020. International Journal of Law Management & Humanities [ISSN 2581-5369]



991 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 982]

As far as Article 13 of the convention is concerned, it is read in coherence to Article 9 of the
convention. Article 9, casts upon the commander of the aircraft certain duties, such as, to
contact and report to the concerned authorities that a certain person was not acting in conduct
and should also inform the contracting state for the dismemberment of such person along
with the reasons. Article 13 para (2) states that, upon due notice and custody of all the terms
and the evidences, all these things are necessary for the proceedings to be instituted against a
particular person. Theoretically analyzing and seeing the aspect of Articles 13-15, it basically
gives us the link and a chain to identify in which nation state the craft shall land, these
provisions also suggest that how the hijacker should be taken into custody and what
appropriate proceedings shall be conducted. Article 15 of the convention theoretically
vouches for a pattern for the contracting state to take into consideration the conduct of the
hijackers and to impose before the hijacker preliminary questions and also to take custody of

the same. Article 15 gives the power to landing state to extradite or prosecute the offender.

As a result of analysis of the main provisions of the Tokyo Convention, this convention only
dealt with a limited number of cases, as the provisions gave the idea of punishments only
when the crime was committed overboard and when the craft of the contracting state was in

transit.

According to Professor Harris, the Tokyo convention was one of a kind as it supplied with
the idea of curbing of international hijacking, though this convention was made and the step
was premature, but this convention up to a particular limit tried to stop the offences
committed overboard in the era of 1960s!’.But as soon as this convention was in operation
the number in crimes increased at an exponential level which in turn asked for the consensus
of the international community so as to curb the crime. But the need of new amendment was

found clear when there were series of hijacking taking place in Palestine®®.
(E) SHORTCOMING(S) IN THE TOKYO CONVENTION, 1963

The following points shall be dealing with the shortcomings of the Tokyo Convention, 1963,

some of them are as follows:

1. Though this was the first convention which took into consideration the problem of

aerial hijacking into consideration, but as not every first thing is not as perfect as we

YHarris, D. J. New Terrorism, Messne, Julian, 19. Referred in Supra Note 7.
BEvans, Ernest, “Calling a Truce to Terror”, Op. cit. p. 26, Referred in Supra Note 7.
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want it to be, similarly this convention failed to provide the international society with

the definitions of ‘Aerial Hijacking” and ‘Hijacking®®’.

2. This convention was only a way forward that was put forth only to specify the
reasonable known crimes which were available to the individuals at that time, but this
convention failed to prescribe the type and kind and amount of punishment that

should have been conferred to the particular person.

3. The term ‘aircraft’ used in the convention doesn’t specify which type or kind of
aircraft is being considered, rather which leaves the particular reader in the dark room

of vagueness.

4. The convention rather is silent upon the jurisdictional point of view where it is
contended by the convention that the jurisdiction of the nation state that is the
registered party to the convention should have then jurisdiction, but this convention
have failed to define the jurisdictional validity of a particular nation state which is not
a signatory of the convention.

5. The Convention only emphasizes on restoration of property and for the passengers
and crew to continue their journey as soon as practicable, also the ideals and the

security of the individuals are being put to scrutiny of the subject hijacker.

I1l. HAGUE CONVENTION ON FOR THE SUPPRESSION OF UNLAWFUL SEIZURE OF
AIRCRAFT, 1970

The Hague Convention was one of a kind convention that was signed by the signatories’ state
just after the successful failure of the Tokyo Convention. As there was a dark doubt in the
minds of various authorities such as ICAO, UN, ILA, IATA, IFALPA, these institutions
discussed the role of hijacking and also asked for the methods to curb the activity of hijacking
as it was increasing in an exponential form. The internal civil aviation and also the sanctity of

aerial sovereignty of the states were at stake?,
(A) CONCEPT OF HIJACKING UNDER THE HAGUE CONVENTION

The convention on suppression of unlawful activities didn’t waste any time upon introducing

the sanctity of aerial sovereignty of the states rather, it asked for direct action on the subject

PFitzGerald, Offences and Certain Other Acts Conz- mitted on Board Aircraft: The Tokyo Convention of 1963,
2 CAN. YB. INT'L L. 191 (1964).

2B, A. Lee, " The Legal Ramifications of Hijacking Airplanes"American Bar Association Journal,pp.1034,
Summer 1962. See also ,S. Shubber, "Is Hijacking of Aircraft Piracy in International Law? " (1968-1969) 43
British Yearbook of International Law (B.Y.l.L.) 193.
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and problem of international aerial hijacking. Article 1! of the Convention gave definition
about the concept of hijacking as amended in this convention after taking lessons from the
Tokyo Convention. This article gives us the gist that what should be the basic ingredients of
committing the crime of hijacking. But this definition is still incomplete and doesn’t give the
precise required definition of crime of aerial hijacking?®. This provision but extends the
approach of the article relating to aerial hijacking as it now recognizes the role of accomplice
who assists the criminal in pursuing and achieving the crime. The force used by the hijacker
should be unlawful, the force can be coercive or there can be the essence of intimidation.

“Therefore, it may be suggested that the expression "any other form of intimidation" adds
nothing to the substance of Article 1, para. (a) of the Hague Convention and may perhaps be
superfluous, though it might have given some psycho- logical satisfaction to the drafters of
the Convention, in the sense that they felt that they had covered any kind of situation by the

use of these words®3.”

The other part of the article emphasizes upon the seizure over the control on the craft which
is the diversion of the craft from the original track or path where the craft was actually made
to travel. The seizure can be either violent or non-violent, the basic change should be in
control the method by how the control was taken by the pilot or the crew shouldn’t matter in-

toto.

Article 2 of the convention emphasizes upon the penalty and punishment that should have

been given by the contracting state of the convention.

Article 3 of the convention throws light upon the concept that when will the particular craft
will be in flight, according to the convention, the craft should be considered in transit when
the doors of the craft are closed from the external entrance of the crat, and it is considered to
be in perfect transit when the doors are closed from the starting of the journey to the ending
of the journey.“In the case of a forced landing, the flight shall be deemed to continue until the
competent authorities take over the responsibility for the aircraft and for persons and property

on board?*.”

ZLAny person who on board an aircraft in flight: (a) unlawfully, by force or threat thereof, or by any other form
of intimidation, seizes, or exercises control of, that aircraft, or attempts to perform any such act, or (b) is an
accomplice of a person who performs or attempts to perform any such act commits an offence (hereinafter
referred to as "the offence")

22 See R. H. Mankiewicz: commenting on the definition of hijacking under the Hague Convention, he said: "The
Convention neither uses nor defines the expression 'unlawful seizure of aircraft.

ZShubber, Sami. “Aircraft Hijacking under the Hague Convention 1970: A New Regime?” The International
and Comparative Law Quarterly, vol. 22, no. 4, 1973, pp. 687-726. JSTOR, www.jstor.org/stable/757662.
Accessed 11 Mar. 2020.

24 Article 3 of the Hague Convention, 1970.
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According to the legal recommendation put forth by the ICAO the following points hereby

stated were included in the report:

1. The aircrafts which were not registered were considered to be unlawful and were
subjected to the penalties as governed by the jurisdiction of the contracting state,

2. The states were given such opportunities to claim and adhere to the jurisdiction,
3. The states were asked to put forth the measures different from the original penalties®.

Therefore as discussed earlier, in the Hague convention, 1970, let us break the same and learn
a little bit in depth of the technicalities involved. In the very first article of the convention,

there has been use of the following four points, which are as follows:

1. Use of threat or the use of force to commit an offence, any kind of intimidation shall

be also considered,
2. Means used in point 1 to commit a crime,
3. lllegitimate use of force, or use of force without a legal cause,

4. The acts that have been mentioned under this article should be performed when the

flight is in transit.
(B) Ust OF FORCE OR THE USE OF THREAT TO COMMIT AN OFFENCE

Under this head it is illustrated that the hijacking done by the hijackers should have a sense
and presence of force, threat and coercion. It doesn’t matter what mediums are used in the
operation of the same but, it should be duly considered that there is an element of threat
involved to the safety of the passengers and the aircraft. Article 1 of the Hague Convention
goes into coherence with article 11 paragraph 1 of the Tokyo convention. Force and threat as
a matter of fact are two similar phenomenon, there are situations where the hijackers do pose
a threat of using arms inside the craft, but they don’t do so, the other case is the total opposite

of this thing, and where there is use of force and use of arms?®.

There is another term that has been used under the same article, and that is “intimidation of
any kind”, according to the definition given under the Oxford Dictionary?’, intimidation as a

word uses both, threat and force, rather out of a logical conclusion threat results out of the

% |GAO Doc 8838, LG/ 157, 35, 36, (1969), referred in Supra Note 7.

For examples: see the following cases of hijacking: in an abortive attempt to hijack an Eastern Air Lines
aircraft in March 1970 the co-pilot was shot dead and the pilot was wounded (International Herald Tribune,
March 19, 1970). When a Czechoslovakian light aircraft was hijacked in May 1970 the pilot was stabbed with a
pen-knife (The Times, May 6, 1970).

When an Aeroflot aircraft was hijacked in October 1970 a stewardess was Killed and three persons, including
the pilot, were wounded (ibid., Oct. 16, 1970).

27See The Concise Oxford Dictionary (5th ed. 1964, reprinted in 1969).
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establishment of force, which reasonably creates apprehension in the minds of the passengers.

But another fact should be addressed that, when there is already use of force which creates a
sense of fear or threat in the minds of the passengers on-board, this creates intimidation
clearly in the minds of the people, therefore to add the word to the list “intimidation” shall

serve no extra purpose, as it is the resultant of force and threat combined

(C) SE1ZING UP OF CONTROL AND TAKING THE POWER TO ADMINISTER FROM THE
COMMANDER OF THE AIRCRAFT

Seizing up and taking up of the control of the aircraft is a dominating way to take the
possession up of the aircraft. Given a situation, a group of hijackers go to cockpit and ask the
pilot to navigate to other place shall be known a state of seizure. There are many examples
where the seizure can take place. Seizure of a particular aircraft can be done by using force or

by using on-board accomplices.

But under Article 1 of the convention, there is a specific mention that there should be a
seizure of the control of the staff from the passenger turned hijackers on-board, and there is
no room left available for the interferences form outside factors. Therefore, under this glitch
if there is hijacking done from the outside of the aircraft and the control is loss of the aircraft

from the hands of the pilot then that case shall not be subject to this convention?®.

Another scenario can be where there is a bomb that has been planted on-board of an aircraft
and when in-flight, the person who planted the bomb contacts the craft and asks the pilot to
change the route, thereby, in this case there is no direct use of force that is subjected to the
passengers, and “on-board” principle is also violated as the person was not there on-board?®.

Thereby this scenario makes this convention a baseless one.
(D) ILLEGALITY IN USE OF FORCE AND AIRCRAFT IN-FLIGHT

[llegality in the use of force means that there should be an unauthorized use of force which is
by law not asked for. Let us assume that there is a case wherein the craft is hijacked and there
is a police officer in the craft so in surge to take back and restore the control of the aircraft,

the same applies to any other person who wants to restore back the control*.

28[1971] 1.C.J. Rep. 36, para. 69

2There have been cases where threats were made to blow up some aircraft unless the airlines concerned paid
ransoms. For example: the threat to blow up a TWA aircraft unless $2,000,000 were paid by the airline; a bomb
was discovered in the cockpit of the aircraft (International Herald Tribune, March 8, 1971); the threat to blow up
a Qantas aircraft in May 1971 unless $500,000 were paid (ibid., May 28, 1971)

30See the statement of the delegate of France during the deliberation of the pro- vision by the Legal Committee:
"the first element in Article 1 was that the was unlawful. It would not be a case of unlawful seizure where, for
example, the aircraft was saved by a passenger, co-pilot or mechanic who might take over control when, strictly
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As far as the aircraft in-flight is concerned Article 3% of the convention specifically
mandates the said concept. As the convention is very strict with respect to the in-flight
concept therefore any crime that shall be committed on the door of the aircraft shall not be
governed by the convention. According to the legal committee of the ICAO, the said
committee said that, if there is a deletion of the word in-flight there shall be confusion that
shall be hovering thereon, in-flight is the journey till the application of the power in the
aircraft till it lands. According to the convention there can only be two outcomes for the said,
if there is hijacking of the aircraft then it shall be successful or it should fail, if there is
success in the hijacking of the aircraft then the convention should be applicable but if there is
failure in hijacking then the local laws of the state where the aircraft is juncture shall be
applicable. Therefore on further confusion national laws will be binding to give the

judgment®2,
(E) JURISDICTION UNDER THE HAGUE CONVENTION

Any person who is by the law of illegalities commits a crime of aerial hijacking should be
subjected to the penalties conferred by the states. Though, for a long time there has been a
sense of consensus that the international crimes should be dealt with in accordance to the
local municipal laws®. Article 4 of the convention rightly confers the jurisdiction of the

hijacker to the following:

1. The state in which there is registration of the craft should be considered to be the state

to have jurisdiction,
2. The state which is the domicile of the hijacker shall also be the state of jurisdiction,
3. The state where the craft has been hijacked should also bear the jurisdiction.

This convention does not exclude any criminal juris- diction exercised in accordance with
national law34. The authorities that are domestic authorities are having the stature to try these
cases, and the authorities have the rights to seize the essentials and to secure the craft of the
registration state. Article 7 of the convention speaks and details about extradition, the sole

purpose upon which extradition works is to prevent the crime and to not provide asylum to

speaking, he did not have the right to do so." See Legal Committee, 17th Session, loc. cit., p. 19, para. 31.

31For the purposes of this Convention, an aircraft is considered to be in flight at any time from the moment when
all its external doors are closed following embarkation until the moment when any such door is opened for
disembarkation. In the case of a forced landing, the flight shall be deemed to continue until the competent
authorities take over the responsibility for the aircraft and for persons and property on board.

32See Legal Committee, 17th Session, loc. cit., pp. 21-22, para. 47. See also the statements of the Canadian,
Czechoslovakian and Tanzanian Delegates, ibid. p. 22, para. 50, p. 23, para. 1 and p. 24, para. 6.

3Morlick, Gray, "The Public and Private International Response to Aircraft hijacking;" Vanderbilt Journal of
Transitional Law , Vol. 6, 1972 p. 164.

34Hague convention Article 4 Paragraph 3.
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the offender of crime in the global scenario. The concept of asylum grant should seek as a
method against the views and purview of international law®®. But with the rule of comity
coming into picture of the scope the grant of extradition rather becomes a concept or
customary practice rather than the organized treaties between two nations®.

The term of hijacking is now termed under the said convention as skyjacking which in a way
is a threat of practice of the seizure by the person committing the act, this convention also

asks for the methods and measures so as to provide with more stringent punishments.
(F) SHORTCOMINGS IN THE HAGUE CONVENTION, 1970

The following points shall be dealing with the shortcomings of the Hague Convention, 1970,

some of them are as follows:

1. Though this particular convention was the second in hierarchy when it came to the
curbing of aerial hijacking, but this convention also failed to completely remove the

fallacies which were present in the earlier convention.

2. The main shortcoming in this particular convention is that it completely default on
considering the crime of aerial hijacking as an international crime, thereby doesn’t go

much forward in providing with the necessary penalties.

3. The other shortcoming is rather of greater magnitude as this provides for no
compensation or relief of any sort that should be provided to the persons who were

made hostages in the illegal hijacking thus conducted by the hijacker(s).

4. The most important failure of this said convention is that, rather this is the problem
that is present in all the convention that, the nation state that has the hijacked plane
have the authority to welcome the hijackers as hostages thereby making them look
like free-criminals. The criminals will now be by due consideration will be considered

as the political hostages of that particular nation state that has given hostage to them.

5. The convention also fails to identify what all crimes shall be governed under the

convention.

6. The convention is legally vague when it comes to circumstantial changes and use of

word in-flight.

%0ppenhein Lassa, F.L.: International Law, Longmans London, 1905, p. 696.
%Draft Convention of Extradition and comments; American Journal of International Law , Vol. 29, 1935, pp.
416-34.
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IV. MONTREAL PROTOCOL OF 1971 AND MONTREAL PROTOCOL OF 1988

Only a limited knowledge is available for the said convention, but the basics should be
analyzed. Just like the functioning of any other convention, this convention of aerial
hijacking introduced several other methods were introduced for much better and safe transit

of the flight carrying the subjects.

The said convention that is Montreal convention is known as the Sabotage Convention, this
convention is said to cover the offences that are not committed on the board of a passenger
plane rather other offences of the kinds are now included under the purview of the same.

Some of the violence that are covered by the said Convention are as follows:

1. If there is any doubt or a reasonable apprehension which shall lead to the violence on
board of the passenger plane which is in the transit of the craft can be made to
endanger the lives of the individual,

2. Any sort of destruction with regards to the property of the craft should be duly

inspected,

3. This convention also stated that what punishment should be imposed upon a group or

an individual if that group/person if they kill a passenger,

4. Also imposed punishment to the same people for installing bomb upon the deck
aboard,

5. The provisions also illustrated about the punishment to be given if the navigation or

the direction sense of the aircraft is interfered with, including bomb hoax.

This convention rather have increased the purview and scope of the territory to take the
cognizance of the matter even if the territory is a non-registered state of the convention. As
far as destruction or damaging air navigation facilities is concerned, convention applies only
if international facilities are the target of the offender®’. As far the destruction of the
properties and the belongings of the craft are considered then it should be considered when

the offender or the hijacker have targeted his actions and motives towards that particular
property.
(A) JURISDICTION UNDER THE MONTREAL CONVENTION, 1971

When it comes to the adjudication of the case then in that matter each and every country

S’Rajput, R. S. “INTERNATIONAL CONVENTIONS ON AERIAL HIJACKING: AN APPROACH TO
COMBAT TERRORISM.” The Indian Journal of Political Science, vol. 51, no. 1, 1990, pp. 98-125. JSTOR,
www.jstor.org/stable/41855472. Accessed 7 Mar. 2020.
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nation state should have their own jurisdiction. It is totally up to the states to give priority to
the domestic municipal laws or they have to adhere to the international limited law. The
authorities that are domestic authorities are having the stature to try these cases, and the
authorities have the rights to seize the essentials and to secure the craft of the registration
state. These articles of the convention gives us the idea that there is indeed a series of
continuous jurisdictional authority present whenever a particular penal crime in international

law is being committed over board.

The jurisdiction basically fluctuates in this particular convention, some of the situations are

being postulated as:

1. The jurisdiction in the case can be in the areas where the offence is itself committed in

the territory of the nation state that is a signatory of the convention,

2. The jurisdiction in the case can be in the areas where the offence is itself committed in

the territory of the nation state that is not a signatory of the convention,

3. When the criminal offence is committed by the hijacker then there can be two
situation like, presence of territory of the registered nation state or presence of non-
member state, “offence is committed against or on boards an aircraft leased by
contracting state without crew to a lessee who has his principal place of business or

permanent residence in that State®”
V. CONCLUSION

The primal concept of Hijacking is 20" Century concept. Hijacking is the illegal seizure,
overtaking the possession or control of any vehicle be it road transport, marine or aerial in
nature, but the said transport should be in transit. In 20" Century, hijacking is generally
referred to the practice that is performed by the air prates wherein they change the route of
the air plane in lieu of successfully establishing their pre-planned motive.Aerial hijacking can

also be recognized as a kind of piracy in aerial simulations.

The first of a kind in aerial hijacking convention was the Tokyo Convention on Offences and
Certain Other Acts Committed on Board Aircraft, 1963,the second is also popularly known as
the Hague Convention, but for the sake of clarity, it was termed as Hague Convention for the
Suppression of Unlawful Seizure of Aircraft, 1970, there were other conventions too such as,
Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil

Aviation, 1971and was placed under the scope of the ICAO, and International Convention

38 Supra Note 24.
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against the Taking of Hostages, 1979, all these conventions were made to be necessarily

signed by the authorities and other respective countries.

All these conventions have played their role in their operation time immemorial as the

authorities cited in the said convention duly played their part. The first convention that is the

Tokyo Convention had a lots of fallacies but some of them were cured in the next convention

that was the Hague convention, which had problems with regards to the extradition. The

latest convention is by far faring well. But some of the changes are duly required.

*hkkkikk
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