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ABSTRACT 

The doctrine of Res Judicata is applied by the court where issues directly and substantially 

involved between the same parties in the former and present suit, are same. For eg, it may 

be that in former suit only part of the property was involved whereas in present or 

subsequent suit whole property of the parties is involved then court will grant a decree of 

Res Judicata. The Supreme Court of India has applied the doctrine of res judicata in writ 

proceedings. The case of Daryao v. State of U.P. may be taken first. The following article 

brings light to the basics of the Doctrine of Res Judicata, its application in the case of 

Daryao v. State of U.P. and the various exceptions to the doctrine. 
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I. INTRODUCTION 

The doctrine of Res Judicata has been defined in Section 11 of the Civil Procedure Code. The 

doctrine of the Res Judicata means the matter is already judged. It means that no court will 

have the power to try any fresh suit or issues which has been already settled in the former suit 

between the same parties. Also, the court will not try the suits and issue between those parties 

under whom the same parties are litigating under the same title and matter are already been 

judged and decided by the competent court. When the court finds any suits or issues which has 

been already decided by the court and there is no appeal pending before in any court, the court 

has the power to dispose of the case by granting a decree of Res Judicata. This doctrine is based 

on the premises that if the matter is already decided by the competent court then no one has 

rights to reopen it with the subsequent suit. It also enacts the conclusiveness of the judgments 

as to the points decided, in every subsequent suit between the same parties. The doctrine of Res 

Judicata is applied by the court where issues directly and substantially involved between the 

same parties in the former and present suit, are same. For eg, it may be that in former suit only 

part of the property was involved whereas in present or subsequent suit whole property of the 

parties is involved then court will grant a decree of Res Judicata.  

 
1 Author is a student at KIIT School of Law, India. 
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II. ESSENTIALS OF RES JUDICATA UNDER SECTION 11 CIVIL PROCEDURE CODE 

Before granting a decree of Red Judicata following conditions should be satisfied first:  

1. There must be two suits one former (previously decided) suit and the other subsequent 

suit.  

2. Parties of the former and subsequent suit or the parties under whom they or any of them 

claim should be the same.  

3. The subject matter of the subsequent suit should be identical or related to the former suit 

either actually or constructively.  

4. The case must be finally decided between the parties.  

5. The former suit should be decided by the court of competent jurisdictions.  

6. Parties in the former as well as in subsequent suit must have litigated under the same title.  

III. SCOPE OF THE DOCTRINE OF RES JUDICATA 

The scope of the Res Judicata is not restricted to Section 11. Res Judicata is the principle which 

is also applied to Administrative Law, Constitutional law & Criminals matters. It is applicable 

to other legislation and acts too. In the case of the Sheoprasad Singh v. Ramnandan Prasad 

Singh2, Sir Lawerence Jenkins observed the rule of Res Judicata as  the rule..while finding on 

ancient precedent is dictated by a wisdom which is for all time.  In the case of Daryao vs. the 

State of UP3, the court stated that for this rule there would be no end to litigation and no security 

for any person; the rights of the person is involved in the endless confusion and great injustice 

done under the cover of the law. The doctrine of the Res Judicata is based on the public policy 

and this principle is intended not only to prevent a new decision but also to prevent a new 

investigation so that the same person cannot be harassed again and again in various suits upon 

the same question.   

IV. APPLICATION OF THE DOCTRINE OF RES JUDICATA 

The Supreme Court of India has applied the doctrine of res judicata in writ proceedings. The 

case of Daryao v. State of U.P. may be taken first. The petitioners in the instant case were 

tenants of certain plots of land and the respondents were the proprietors of the said land. Due 

to communal disturbance in the western districts of U.P., Daryao and others had to leave their 

village. After few months, when they returned to the village, they found that the respondents 

 
2 AIR 1916 PC 78 
3 AIR 1961 SC 1457 
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had entered into unlawful possession of the said plots of land. The petitioners filed a suit of 

ejectment under section 180 of the U.P. Tenancy Act, 1939. The trial court passed a decree in 

favour of the petitioners. The decree was confirmed in appeal. Thereafter, the petitioners 

obtained possession through the court. On second appeal by the respondents, the Board of 

Revenue allowed the appeal relying upon the U.P. Zamindari Abolition and Land Reforms 

(Amendment) Act of 1953.   

The petitioners filed a writ petition in the High Court of Allahabad against the decision of the 

Board of Revenue for an issuance of writ of certiorari. The High Court dismissed the writ 

petition. An earlier Full Bench decision of the Allahabad High Court was plainly against the 

petitioners' contentions and the learned counsel for the petitioners  had no alternative but not 

to press the petition before the High Court .4 

The petitioners approached the Supreme Court under article 32 of the Constitution. It was urged 

on behalf of the respondents that the rejection of petition by the High Court would operate as 

a bar on the Supreme Court under article 32. The rule of res judicata was pressed in service. 

The argument was advanced that the rule of res judicata is based on high public policy in so 

far as litigation is avoided and parties are not vexed twice for the same cause of action. The 

argument that the traditional concepts of civil jurisprudence should not prove obstructive in the 

enforcement of fundamental rights in the Supreme Court did not find favour with their 

Lordships of the Supreme Court.   

The court opined:  

 Thus on general considerations of public policy there seems to be no reason 

 why the rule of res judicata should be treated as inadmissible or irrelevant in 

 dealing with the petitions filed under Art. 32 of the Constitution. 5 

Their Lordships proceeded to observe: 

 It is true that the general rule can be invoked only in cases where a dispute 

 between the parties has been referred to a court of competent jurisdiction,  there has 

been a contest between the parties before a court, a fair opportunity  has been given to 

both of them to prove their case, and at the end, the court  has pronounced its judgment or 

decision.  

It was also concluded that such a decision pronounced by a court of competent jurisdiction is 

binding between the parties unless it is modified or reversed by adopting a procedure prescribed 

 
4 Ibid 
5 Ibid 
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by the Constitution.  

Prima facie, the Supreme Court's approach is marked by to and fro movement. The Supreme 

Court started with the premise that the question of res judicata in relation to writ proceedings 

has not so far been fully considered or finally decided. Hence this case becomes momentous 

as it would control subsequent cases.  

In the first place, the Supreme Court clamours for protection of fundamental rights by 

observing that such rights  are based on high public policy  and, liberty of individual and the 

protection of fundamental rights are the very essence of democratic way of life adopted by the 

Constitution, and it is the privilege and duty of this Court to uphold those rights.  

Being conscious of this high public policy, Justice Gajendragadakar (as he then was) turned to 

the rule of res judicata. The learned Judge realizing that rule of res judicata involves some 

technical aspects proceeded to enquire whether the doctrine of res judicata is based on some 

public policy and observed that it is in the interest of the public that a finality should attach to 

the binding decisions pronounced by the court of competent jurisdiction . Thus, there is on the 

one hand, a duty of the highest judicial tribunal of the land to grant the remedy unhampered by 

any technicality of law, and on the other, there is a rule embedded in the traditional law that 

some finality should attach to the finding of the court. Among these two conflicting policies it 

would have been possible for the court to see whether there is any indications under the 

constitutional provisions and the related rules so as to justify the stand that rule of res judicata 

is applicable. And, in fact, the Supreme Court while appreciating  the very essence  of 

fundamental rights took pains to note: 

 This Court would naturally refuse to circumscribe them or to curtail them 

 except as provided by the Constitution itself.  

The Constitution itself should be the touchstone of deciding such a question of constitutional 

magnitude. It is worthwhile to state that neither the Constitution6 nor the related rules7 support 

the approach of the Supreme Court of India. Before coming to the Series of analogical 

extension  of the rule of res judicata which has spread over the large area of law, it is appropriate 

to point out that this whole case would have been disposed of on another basis of law. In order 

to clear this point it is better to start with the Supreme Court observations made in course of 

the statement of facts of the case:  

 Aggrieved by this decision, the petitioners moved the High Court at  Allahabad 

 
6 The Constitution of India, arts. 32, 226, 227, 142, 145 
7 The Supreme Court Rules, 1966 
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under Art. 226 of the Constitution for the issue of writ of certiorari  to quash the said 

judgment. 8 

From the above statement, it is amply clear that a writ was filed for obtaining writ of certiorori 

to quash the judgment of the Board of Revenue. In other words, the decision of the Board of 

Revenue (which is certainly a judicial tribunal) was attached in a writ proceeding on the gound 

of violation of some fundamental right. If that is the position, the first searching question should 

have been whether a decision rendered by the Board of Revenue (a judicial body) could violate 

the fundamental rights.9 It would be in the fitness of things to say that judicial function of a 

state (in a form of rendered decision) could never have violated the fundamental rights on the 

ground that a decision or order passed by a court having jurisdiction to decide can never be 

violative of fundamental rights. The subsequent decisions in Ujjam Bai and Naresh v. State of 

Maharashtra10 are relevaat to the point. In the former case, the issue was whether an authority 

like sales tax officer under U.P. Sales Tax Act, 1948 acting judicially could violate the 

fundamental rights so as to attract the jurisdiction of the Supreme Court under article 32 of the 

Constitution. The majority in Ujjam Bai negatived such a contention on the ground of 

jurisdiction and its logical consistency. The majority postulated that the determination of a 

quasi-judicial authority acting under the intra vires statute cannot infringe any fundamental 

right and cannot be impugned under article 32. And to say that doing of a legal act violates 

fundamental right would be a contradiction in term.  

Similarly much reliance can be placed on Naresh v. State of Maharashtra in which the verbal 

order of a High Court judge was impugned as violating the fundamental right of freedom of 

speech and expression under article 19(1)(a) of the Constitution. The learned Chief Justice after 

an elaborate discussion of various aspects of the matter remarked that a judge first decides 

questions of fact and then applies the relevent law to the said facts and observed:  

But it is singularly inappropriate to assume that a judicial decision pronounced by a judge of 

competent jurisdiction in or in relation to a matter  brought before him for adjudication can 

affect the fundamental rights of the citizens under Art. 19(1). What the judicial decision 

purports to do is to decide the controversy between the parties brought before the court and 

nothing more.  If this basic and essential aspect of judicial process is borne in mind, it 

 
8 Supra note 4 
9 The perusal of the judgment in Daryao's case does not indicate which particular fundamental right was violated 

by the decision of the Board of Revenue. In the later decision of Ghulam Sarwar v. Union of India, AIR 1967 SC 

1335, Subba Rao, C.J., while referring to Daryao's case has stated (at p. 1336): 

There, the High Court dismissed a writ petition under Art. 226 of the Constitution after hearing the matter on 

merits, on the ground that no fundamental right was proved or contravened. 
10 AIR 1967 SC 1 
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 would  be plain that the judicial verdict pronounced by Court in or in relation  to a 

matter brought before it for its decision cannot be said to affect the  fundamental rights 

of the citizens under Art, 19(1).  

If this basic and essential aspect of judicial process is any safe guide, it would have been 

possible to contend before the High Court as well as the Supreme Court that an adjudication of 

the Board of Revenue could not be said to violate the fundamental rights. The question of 

determination of applicability of the rule of res judicata in such a case could have been avoided.  

Ghulam Sarwar's case, a subsequent decision of the Supreme Court, throws some light on 

Daryao's case. Chief Justice Subba Rao in the instant case had to distinguish the writ of habeas 

corpus on somewhat less substantial reasons. The petitioner in this case was detained in respect 

of conspiracy to smuggle gold under the Customs Act and was sentenced to undergo 

imprisonment for nine months. Before the enquiry of the term of imprisonment he filed a 

habeas corpus petition in the Circuit Bench of the Punjab High Court at Delhi. The petition 

was dismissed on merhs. It appears that before the High Court the constitutional validity of 

section 3(2)(g) of the Foreigners Act, 1946 was not canvassed. The learned Chief Justice had 

to appreciate the Indian constitutional position in order to get rid of the rule of res judicata: 

 But, unlike in England, in India, the person detained can file original petition  for 

enforcement of his fundamental right to liberty before a Court other than  the High Court, 

namely this Court.  

The court further observed that: 

 The order of the High Court is not res judicata as held by the English and 

 American Courts either because it is not a judgment or because the principle  of 

res judicata is not applicable to a fundamentally lawless order.  

The court was further afraid of automatic application of constructive res judicata which in the 

opinion of the court, would narrow considerably the scope of liberty of an individual.  Thus the 

Supreme Court because of the pre-existing decision in Daryao's case had to invent the above 

reasons so as to ward of the effect of Daryao's case. There does not appear to be any valid 

reason as to why the rule of res judicata should apply to other writs while it should not apply 

to habeas corpus petition under article 32. The court is of the opinion that an original petition 

under article 32 involves enforcement of fundamental right to liberty. It may be submitted that 

under the similar circumstances, other rights guaranteed under part III of the Constitution need 

protection under article 32 of the Constitution. The other reason given by the court is that the 

rule of res judicata is not applicable to  a fundamentally lawless order.  With respect, it is further 
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submitted that the expression fundamentally lawless order  has not been explained fully. This 

separate treatment of habeas corpus in respect of applicability of the principle of res judicata 

simply shows that Daryao's case had gone wrong and needs reconsideration. Such a judicial 

construction is not in conformity with the intention of the Constitution as a whole. 

V. EXCEPTIONS TO THE PLEA OF RES JUDICATA 

1. Judgment in original suit obtained by the fraud – if a court thinks that the judgment of 

former suit is obtained by the fraud, then the doctrine of the res judicata is not applied.  

2. When previous SLP is dismissed – When special leave petition is dismissed without 

adjudication or decision then res judicata should not be applied. For obtaining Doctrine of 

Res Judicata, the formal suit should be decided finally by the competent court.  

3. A different cause of action – Section 11 will not be applied when there is a different cause 

of action in the subsequent suits. The court cannot bar a subsequent suit if it contains the 

different cause of action.  

4. When there is Interlocutory Order – Interlocutory order is the interim order, decree or 

sentence passed by the court. A principle of the Res Judicata will be not applied when an 

interlocutory order is passed on the former suit. It is because in Interlocutory order 

immediate relief is given to the parties and it can be altered by subsequent application and 

there is no finality of the decision.  

5. Waiver of a decree of Res Judicata – Decree of Res Judicata is a plea in the bar which 

party must waive.  If a party did not raise the plea of res judicata then the matter will be 

decided against him. It is the duty of an opposite party to make the court aware about the 

adjudication of matter in former suit. If a party fails to do so, the matter is decided against 

him.  

6. Court not competent to decide – When the former suit is decided by the court who has no 

jurisdiction to decide the matter then the doctrine of res judicata is not applied to the 

subsequent suit.  

7. When there is a change in Law – When there is a change in the law and new laws bring 

new rights to the parties then such rights are not barred by Section 11. 

***** 
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