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Attachment of Assets by Enforcement 

Directorate during the Liquidation Phase of 

Insolvency Proceedings in India:  

An Analysis 
    

VARUNKARTHICK K1 
         

  ABSTRACT 
This research paper is an attempt to critically analyse the conflict between the Insolvency 

and Bankruptcy Code and the Prevention of Money Laundering Act. Section 32A of the IBC 

has given primacy to the Insolvency and Bankruptcy Code which to some extent has 

curtailed the power of the Prevention of Money Laundering Act and as a result has had 

serious economic shortcomings and injustice. A company indulging in money laundering 

activities would escape from the clutches of Justice because of the overriding effect of the 

Insolvency and Bankruptcy Code over The Prevention of Money Laundering Act. The basic 

purpose behind the Prevention of Money Laundering Act is to recover the amount that has 

been illegally laundered by individuals and companies and on the other hand, Insolvency 

and the Bankruptcy Code’s sole purpose is to ease and facilitate Insolvency resolution. 

When the purpose behind both these legislations is distinct, they meet at a conjunctive point 

where a company involved in money laundering activities comes to a stage of the Corporate 

Insolvency Resolution Process. At this juncture, the Insolvency and Bankruptcy Code has 

Primacy over the Prevention of Money-laundering Act, and thus, the money illegally 

laundered will basically be used in the process of Insolvency Resolution. This is a very 

serious shortcoming since the underlying principle behind the Prevention of Money 

Laundering Act is being curtailed here because of IBC and this must necessarily be 

researched. This research will analyse the interplay between both these legislations and 

come up with a proper course of action to uphold justice. 

 

I. INTRODUCTION 
The concept of a separate legal entity and limited liability paved way for a safe solution in hard 

times like when a company is supposedly insolvent and, in such times, the company can opt to 

liquidate and wind up its operation so that its debts can be repaid through the said process. 

Basically, a company would be having certain assets on its own name and that would essentially 

 
1 Author is a Student at Tamil Nadu National Law University, India. 
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be used in the liquidation process. But, when a company has indulged in any illegal activities 

and for the purpose of this research, if such company has involved into any sorts of money 

laundering and this illegal activity is brought to light, what would happen to the company is the 

question here. As per Section 9 and 10 of The Money Laundering Act, the director or any officer 

can attach the assets or proceeds from the so-called money laundering done by the company 

and pass it on to the adjudicating authority. This research will basically be on the process of 

liquidation by laying emphasis to section 32A of IBC and the status of such assets that are 

attached by the authorities. Section 32A was inserted into the IBC to give a superseding effect 

to the IBC over other laws wherein it aims to detach all liability associated with the corporate 

debtor and their property to prevent attachment or confiscation of the same and this essentially 

goes in conflict with the PMLA. And this essentially provides a loophole wherein the companies 

involved in money laundering activities use their assets out of the Money Laundering in their 

liquidation process to pay off the debts. This research will critically analyse how the Judiciary 

has viewed this conflict and look at the loophole that persists because of this conflict and finally 

come up with suggestions to resolve this tug of war between the two provisions and to bar the 

misuse of the said loophole.   

(A) Statement Of Problem 

The Delhi High Court in the case of Nitin Jain Liquidator PSL Limited v. Enforcement 

Directorate2, have clarified the complexities that prevailed in the above said situation and has 

held that the enforcement directorate can no longer attach assets out of money laundering once 

the liquidation process is approved by the adjudicating authority. When a company is found be 

indulging in money laundering activities and the proceeds are being attached by the enforcement 

directorate as per the Prevention of Money Laundering Act, 2002. At this juncture, if the 

company opts to liquidate the company and gets the approval in accordance with Insolvency 

and Bankruptcy Code, such assets from the proceeds of money laundering can no longer be 

attached by the enforcement directorate. Therefore, once the liquidation process starts, the 

enforcement directorate loses its power to attach assets and as a result the company will continue 

to pay off their debts using the proceeds from money laundering or any illegal activity. This 

stand is supported by section 32A of IBC and this is in conflict with the provisions of PMLA. 

The problem with this stand taken by the Judiciary will impair the justice system and at the 

same time provide a pathway to the companies to use their assets out of illegal acts like money 

laundering during their liquidation process.  

 
2 Nitin Jain Liquidator PSL Limited v. Enforcement Directorate, December 15, 2021, 2021 SCC OnLine Del 1255. 
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(B) Research Questions 

• Whether the Enforcement Directorate is capable of attaching the assets of companies 

found to be involved in money laundering but has initiated to liquidate the company? 

• Whether the companies involved in money laundering escape the legal proceedings by 

opting for liquidation? 

• Whether the enforcement directorate should be given the power to attach assets out of 

money laundering even if liquidation proceedings have been initiated? 

(C) Research Methadology 

This research will entail a doctrinal approach and will be using Journals, Articles, Statutes, 

Judgments and other related web sources.   

(D) Scope And Limitation 

This research will be restricted to the concept of liquidation under the Insolvency and 

Bankruptcy Code along with the Prevention of Money Laundering Act, 2002 and will focus 

only these narrow aspects of attaching assets during Liquidation.  

II. LITERATURE REVIEW 
• Ankoosh Mehta, “Enforcement directorate under PMLA can no longer attach assets 

once liquidation process has been initiated under IBC”. This article has spoken about the legal 

complexities between the IBC and the PMLA and has looked into the decision of legislature as 

well as the judiciary but hasn’t delved into the question of whether such curtailment of power 

would give rise to a loop hole wherein the companies can escape from their assets being 

attached. Therefore, the researcher will be laying emphasis of the conflict that arises because of 

Section 32A of IBC and analyze how this would facilitate impairment of Justice System.   

• Rohit Sharma, “Attachment of Corporate Debtor’s Assets by Statutory Authorities: A 

Conundrum”. This paper has essentially spoken about the evolution or has focused upon the 

judicial trend on this particular issue but this article was published before the case of Nitin Jain 

Liquidator vs ED and prior to this case, the judiciary has taken a different view that the 

authorities can attach assets even if liquidation process was initiated. Since the article was 

before the said case, the context is a bit different and my research will focus from the present 

status of such situations.  

• Sara Jain, “Analysing the Overriding Effect of The Insolvency and Bankruptcy Code, 

2016”. This research paper has focused upon the aspect of the primacy given to IBC over many 

legislations such as Prevention of Money Laundering Act, SEBI Act, The Arbitration and 
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Conciliation Act and few others. But hasn’t specifically emphasized upon its interplay with the 

Prevention of Money Laundering Act and the effects of insertion of section32A in the IBC. This 

loophole because of the overriding effect given to the IBC will be critically analyzed by the 

researcher.  

• Misha and Sidhanth kant, “PMLA v IBC: The battle for primacy”. This article has 

essentially looked into the conflict between IBC and PMLA and looked at the effect of section 

32A. The view taken by the author is that it’ll be a beneficial change and would support the 

liquidation process but a prominent issue is missed here and that is with regards to the offence 

and prosecution under PMLA which holds equal value and the same will be taken up and 

analysed by the researcher in this research paper.   

III. LIQUIDATION AS PER IBC AND MONEY LAUNDERING UNDER PML 
Before delving into our basic research problem, the researcher will be setting up the ground 

with the core idea behind the Insolvency and Bankruptcy Code and the Prevention of Money 

Laundering Act. To start with the IBC, it was enacted because of the large chunk of debts that 

the companies and individuals have and it’s the umbrella legislation for insolvency resolution 

of all entities in India.3 The basic idea behind such a legislation is to protect different 

stakeholders affected because of the business failure or indeed their failure to repay the debts. 

Before this legislation was enacted, the companies were able to enter with any sorts of business 

but an aspect that was missing was the provisions regarding the exit of a company when they 

are in a distressed state and upon the enactment of IBC, this aspect of exit was regulated and a 

timely resolution of their insolvency was introduced.4 The IBC provides for two different 

mechanisms either through an Corporate Insolvency Resolution Process as laid down under 

section 6 to section 32 of the IBC wherein it prescribes different modes of initiation of this 

resolution, and the involvement of resolution professional, the approval of a resolution plan by 

the Adjudicating Authority in a detailed manner.5 And section 33 to section 54 of the IBC deals 

with Liquidation and herein the adjudicating authority initiates the process. These sections deals 

with the aspects starting from the appointment of a liquidator, calculation of the liquidation 

estate and its valuation followed by the distribution of assets and finally with the dissolution of 

the corporate debtor.6 

With respect to the Prevention of Money Laundering Act, 2002, it was enacted since the gravity 

 
3 “Understanding the IBC”, Insolvency and Bankruptcy Board of India.  
4 Ibid.  
5 The Insolvency and Bankruptcy Code, 2016 (No. 31 Of 2016), [Amended Upto 12-08-2021] 
6 Ibid.  
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of money laundering was sky rocketing and a legislation with specific penal provisions were 

needed to combat this serious issue. The sole idea behind this legislation was to prevent money 

laundering and related activities, attachment and confiscation of proceeds out of money 

laundering and to set up a mechanism and agencies to combat this issue and etcetera.7 The 

Prevention of Money Laundering Act has provided the punishment to be rigorous imprisonment 

for a term of not less than three years and could be extended to not more than seven years under 

section 4. And other provisions state how the offender is to be produced before the court and 

the procedure to attach the assets out of the proceeds of money laundering is mentioned under 

section 5 of PMLA.8 

(A) The Point Of Intersection  

From a holistic view, the legislative intent behind two of these legislations is completely 

different, one is for resolution of insolvency and the other is for punishing the offenders of 

money laundering. But at one point, both these legislations would cross roads and that’s when 

the companies involved in money laundering activities opt to liquidate their company as per the 

Insolvency and Bankruptcy Code. There erupts a question of which law is supreme or which 

legislation would supersede the other. When such a situation arises, there are few instances 

where the Judiciary has sided with the Insolvency and Bankruptcy Code and there are instances 

where the Judiciary has sided with the Prevention of Money Laundering Act.  

In the case of Directorate of Enforcement vs. Axis Bank, the Delhi High Court looked into the 

conflict or indeed the interplay between the IBC and PMLA. And herein, the court held that the 

Insolvency and Bankruptcy Code wouldn’t be regarded as a supreme law over Prevention of 

Money Laundering Act since both are of them are special legislations and none of them has an 

upper hand over the other. And it stated that even though liquidation process in underway, the 

Authorities i.e., the Enforcement Directorate can essentially attach assets out of the proceeds of 

money laundering. The Court pointed out that: 

“The moratorium enforced in terms of Section 14 of Insolvency Code cannot come in the way 

of the statutory authority conferred by PMLA on the enforcement officers for depriving a person 

(may be also a debtor) of the proceeds of crime. A view to the contrary, if taken, would defeat 

the objective of PMLA by opening an escape route. After all, a person indulging in money- 

laundering cannot be permitted to avail of the proceeds of crime to get a discharge for his civil 

 
7 “Compendium On the Prevention Of Money Laundering (Amendment) Act, 2012”, Rajya Sabha Secretariat, 

2020. 
8 The Prevention of Money-Laundering Act, 2002 (Act No. 15 Of 2003) 
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liability towards his creditors”.9 

But this stand of the Delhi High Court was before the amendment to the Insolvency and 

Bankruptcy Code, 2016. There were numerous cases where both these laws intersect at a point 

and question of clash arises on which law prevails over the other and there was a need for a 

clarity if the Enforcement Directorate could attach assets after initiation of the liquidation 

process.  

(B) Insolvency And Bankruptcy Code (Amendment) Act, 2020 

This amendment was aimed at clearing out few ambiguities that prevailed prior to this with 

respect the clash between PMLA and IBC. The Amendment Act introduced Section 32A which 

essentially cleared out all the ambiguities but at the same time the research would like to put 

forth that this would act as a hindrance to the justice system. To understand this, let’s start with 

the wordings of section 32A and it states that: 

“(1) Notwithstanding anything to the contrary contained in this Code or any other law for the 

time being in force, the liability of a corporate debtor for an offence committed prior to the 

commencement of the corporate insolvency resolution process shall cease, and the corporate 

debtor shall not be prosecuted for such an offence from the date the resolution plan has been 

approved by the Adjudicating Authority under section 31. 

(2) No action shall be taken against the property of the corporate debtor in relation to an offence 

committed prior to the commencement of the corporate insolvency resolution process”10 

As we could see the wordings of section 32A, it explicitly supersedes the authority of others 

law which include the Prevention of Money Laundering Act and it says that once the resolution 

plan is approved by the adjudicating authority, no law would be applicable over the corporate 

debtor and its properties. Therefore, the sole aim or the objective behind PMLA to prosecute 

the offence of money laundering and attach the assets out of the proceeds is completely wiped 

out and disregarded upon this insertion of section 32A.  

Upon decoding the section even further, it says that the liability associated with the corporate 

debtor i.e., corporate person who owes a debt to any person11 which essentially means that a 

Company or an LLP12 which owes a lot of debt and is unable to repay it and at the same time 

has involved in Money Laundering activities can wipe out all of its liability when they initiate 

 
9 The Deputy Director Directorate of Enforcement Delhi Vs. Axis Bank and Ors, 2nd April,2019, 259 (2019) DLT 

500.  
10 The Insolvency and Bankruptcy Code (Amendment) Act, 2020 (No. 1 Of 2020) 
11 “Frequently Asked Questions (FAQs) On Corporate Insolvency Resolution Process (‘CIRP’)”, IBBI. 
12 IBC, 2016, Section 3(7), Definition of Corporate Person.  
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liquidation process as per the Insolvency and Bankruptcy Code. This same scenario happened 

after this amendment in many of the cases and the Delhi High Court has finally given its 

judgment to sort out this issue of IBC’s superseding power over the PMLA.    

IV. JUDICIARY’S STAND  
The Supreme Court in the case of Manish Kumar vs Union of India13 on 19th January 2021 has 

sided with the Insolvency and bankruptcy Code and it has upheld the validity of section 32A 

even though it supresses other laws that are in conflict with the IBC. The Supreme Court in this 

case has stated that:  

“The extinguishment of the criminal liability of the corporate debtor is apparently important to 

the new management to make a clean break with the past and start on a clean slate. And 

attaining public welfare very often needs delicate balancing of conflicting interests. As to what 

priority must be accorded to which interest must remain a legislative value judgement and if 

seemingly the legislature in its pursuit of the greater good appears to jettison the interests of 

some, it cannot, unless it strikingly ill squares with some constitutional mandate, suffer 

invalidation”14 

The above-mentioned text from the Judgement clearly shows us how the Judiciary has perceived 

the insertion of section 32A and has also acknowledged the short coming associated with it. But 

still, the Apex Court was firm in its stand that the objective behind section 32A is for a greater 

economic good and has supported the Legislature in their decision to extinguish or indeed to 

disregard the offences committed by the corporate debtor. And because of these reasons, the 

Court held that Section 32A cannot be unconstitutional stating that all necessary checks and 

balances are at place in order to avoid such cases of misuse. The Court pointed out the conditions 

to be that: 

“There must be a resolution plan. It must be approved. There must be a change in the control 

of the corporate debtor. The new management cannot be the disguised avatar of the old 

management. It cannot even be the related party of the corporate debtor. The new management 

cannot be the subject matter of an investigation which has resulted in material showing 

abetment or conspiracy for the commission of the offence and the report or complaint filed 

thereto.”15 

The court was of the view that the conditions laid down would be sufficient to avoid misuse of 

 
13 Manish Kumar vs. Union of India, 19th January 2021, (2021) 5 SCC 1 
14 Ibid, Para 257 and 258.  
15 Manish Kumar vs. UOI, Para 258.  
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the provision but yet in a short while later in the case of Nitin Jain Liquidator PSL Limited vs 

Enforcement Directorate16, a scenario apprehended by everyone but looked down by the 

Judiciary happened here. In this case, the petitioner was the liquidator appointed to administer 

the affairs of M/s PSL Ltd and he was appointed by the committee of creditors. And on 11th 

September 2020, the resolution plan was approved by the adjudicating authority and this date 

could be considered as the “Liquidation Commencement date” under section 5 of the Insolvency 

and Bankruptcy Code.17 And on 19th April 2021, M/s Lucky Holdings Private Limited proposed 

to take over the assets of PSL Limited for Rs. 425.50 crores and it was eventually agreed upon 

and the adjudicating authority also approved the same. At this juncture when it was at the stage 

of distribution as per section 53 of the IBC, the respondents i.e., the Enforcement Directorate 

sent their first summon to the Liquidator stating the offence the corporate debtor has done and 

pointed out that the corporate debtor is guilty of diversion of funds and has caused a loss of Rs. 

274.60 crores to Bank of Baroda.  

This is exactly the apprehension everyone had, and in this case, even though M/s PSL Limited 

is found to be guilty of money laundering and diverting funds worth of 275 crores approx., the 

Court went to decide that IBC would have supremacy over the PMLA because of section 32A 

since it’s a blanket restriction and any liability will cease to exist once the resolution plan is 

approved by the adjudicating authority and the same has happened here. Now, the corporate 

debtor has avoided the clutches of prosecution and most importantly the assets out of the 

proceeds of money laundering would be used during the liquidation process to pay off the debts. 

And the court has also taken the same view that has been held in the Manish Kumar Case and 

has stated that: 

“Once the Legislature has chosen to step in and introduce a specific provision for cessation of 

liabilities and prosecution, it is that alone which must govern, resolve and determine the extent 

to which powers under the PMLA can be permitted in law to be exercised while a resolution or 

liquidation process is ongoing.” And another rationale for providing such a decision was that 

the, “maximization of value would be clearly impacted if a resolution applicant were asked to 

submit an offer in the face of various imponderables or unspecified liabilities”.18 

From the text of the judgement, a prominent idea that I could decipher is that the judiciary has 

emphasized more upon the ease of liquidation rather than on the offence that has been 

committed and the prosecution or attachment of assets associated with it. In this long judgment, 

 
16 Nitin Jain Liquidator PSL Limited vs Enforcement Directorate, December 15, 2021, 2021 SCC OnLine Del 1255 
17The Insolvency and Bankruptcy Code, 2016 (No. 31 Of 2016), [Amended Upto 12-08-2021] 
18 Nitin Jain Liquidator vs. Enforcement Directorate, Para 101, J.  
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the Hon’ble Court has never tried to examine what the consequences would be when the liability 

is extinguished and when the assets out of money laundering is used during liquidation but it 

has spoken in detail about the Legislatures wisdom, Legislative intent of section 32A but the 

aspects regarding Prevention of Money Laundering Act is completely disregarded here and the 

Court has pointed out that “If it were held to be otherwise, it would place the entire process of 

resolution and liquidation in jeopardy.”19 

While talking about the prosecution under PMLA, the Court stated that “Regard must also be 

had to the fact the cessation of prosecution stands restricted to the corporate debtor and not the 

individuals in charge of its affairs”20 but in the present case itself even if the corporate debtor 

is extinguished of its liability, the assets out of the proceeds goes towards the Liquidation 

process and gets used up to pay off the debts. The researcher is of the view that the Hon’ble 

court has erred in not looking at this issue from this perspective since the aspects of Money 

laundering and the assets out of it going towards the Liquidation like the present was not 

concentrated upon. And with respect to our research question, the Judiciary has held that “from 

the date when the Adjudicating Authority came to approve the sale of the corporate debtor as 

a going concern, the cessation as contemplated under Section 32A did and would be deemed to 

have come into effect”21 and thus Enforcement directorate can forget about the property that has 

gone into liquidation and wipe out the liabilities associated with the corporate debtor.  

V. ANALYSIS AND CONCLUSION  
From the in-depth analysis of the provisions associated with the IBC and PMLA along with the 

stand taken by the Judiciary in the Manish Kumar and Nitin Jain case, we could evidently see 

how the Legislature as well as the Judiciary perceive this issue. Its clear that they have 

concentrated essentially upon the IBC and Section 32A while disregarding the aspects related 

to PMLA stating that the Legislative wisdom must be respected and it’s been done for the 

greater economic good. While the researcher is with a contrasting opinion that the legislature 

has wilfully inserted a provision that keeps IBC in a superior position and the Judiciary has also 

upheld it but a proper course of action would be to concentrate on the offence beforehand and 

then move on to the liquidation process. With regards to the Nitin Jain case, the corporate debtor 

was found to be involved in money laundering activities but the liquidator herein has proceeded 

further in accordance with the IBC and has even reached the final point of distribution under 

section 53 of the IBC. As a result, the liquidator has used the assets out of the proceeds of money 

 
19 Ibid, Para 101, N.  
20 Ibid, Para 101, Q.  
21 Nitin Jain Liquidator vs Enforcement Directorate, Para 101, T.  
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laundering and has essentially sold to the M/s Lucky Holdings Private Limited for Rs. 425 

approx. and this includes the assets out money laundering. The Enforcement Directorate has 

given their order to attach assets worth of Rs. 274 crores since it was accrued out of money 

laundering. The researcher in support of this would like to state an excerpt from the case of 

Deputy Director Directorate of Enforcement Delhi vs Axis Bank and ors. wherein the court 

pointed out the importance of PMLA even though contrasting legislations prevail and said that: 

“The State is not claiming the prerogative to deprive such offender of ill- gotten assets so as to 

be perceived to be sharing the loot, not the least so as to levy tax thereupon such as to give it a 

colour of legitimacy or lawful earning, the idea being to take away what has been illegitimately 

secured by prescribed criminal activity.”22 

And has also pointed out that “The empowered enforcement officer has the authority of law in 

PMLA to attach not only a "tainted property" - that is to say a property acquired or obtained, 

directly or indirectly, from proceeds of criminal activity constituting a scheduled offence - but 

also any other asset or property of equivalent value of the offender of money- laundering, the 

latter not bearing any taint but being alternative attachable property (or deemed tainted 

property) on account of its link or nexus with the offence (or offender) of money-laundering.”23 

Therefore, when an offence like that of a money laundering is committed, PMLA mandates that 

the offender be punished for it and the proceeds out of it are retrieved back by attaching the said 

assets. The stand taken by the legislature and judiciary is erred in disregarding the offence and 

others aspects of PMLA and has put forth a one-sided approach for easing the process of 

liquidation and maximization of proceeds out of it. Even though section 32A paves way for an 

easier and smooth resolution process, it extinguishes the offender from his liabilities and the 

researcher has tried to emphasize this point in this whole research. The researcher is of the 

opinion that section 32A is unconstitutional since it disregards the offence committed but at the 

same time provides the leeway for the corporate debtor to use the proceeds out of money 

laundering in its corporate insolvency resolution process. Therefore, a proper course of action 

would be to clear off the offence first i.e., attach the assets out of money laundering and then 

proceed further with the liquidation process using the legitimate assets of the corporate debtor. 

And with regards to the same, section 32A and its constitutionality must be relooked by the 

legislature and judiciary and urge them to assert the same or equal importance to both IBC and 

PMLA.   

 
22 Deputy Director Directorate of Enforcement Delhi vs Axis Bank and ors, 2 April, 2019, 259 (2019) DLT 500 
23 Ibid, Para 171.  
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