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Austin’s Definition of Law and It’s 

Applicability in India 
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  ABSTRACT 
Austin is recognized as the father of analytical school of law. According to him “Law is the 

command of a sovereign backed by the sanction “, but Austin ignored some elements like 

relation between state and citizen, important aspects of democratic country like freedom of 

thoughts, equality etc. Austin’s theory is completely based on ‘Sovereign ‘, but it is not 

suitable for India because there is no monarch system. Secondly sanction is a part of law 

but ‘only sanction’ is not the part of law. Thus, his theory is not applicable in countries like 

India which have modern political thoughts, a good relationship between state and citizens 

and a strong democratic system.  
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I. INTRODUCTION 
John Austin is recognized as a founder and father of the Analytical school of law. He is known 

for his theory of sovereignty and legal positivism mentioned in his book “Province of 

Jurisprudence”. According to Austin “Law is a command of the sovereign backed by a 

sanction”. 

The simple meaning of ‘Sovereign’ is an individual or group of person having the highest 

possible authority and not controlled by any other country or independent. Similarly 

sovereignty is a signature feature of modern politics. Kantorowicz2 defines sovereignty 

as: supreme authority within a territory. Therefore each part of this definition highlights two 

important aspect of the concept.  

A. First, a holder of sovereignty possesses authority. Means he has right to command 

must be obeyed by the population.  

B. Secondly, Sovereignty is territoriality. It specifies that their membership derives from 

their residence within borders.  

 
1 Author is student at SCLC, Pune. 

*Student of First year B.A.LL.B.- S.C.L.C., PUNE. 
2 The King’s Two Bodies  (1957) – Book by Kantorowicz 
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II. ANALYSIS OF AUSTIN’S DEFINITON AND INDIAN SCINERIO 
The Austin defines- “Law is a command of the sovereign supported by a sanction” therefor 

there are three elements of the definition-  

A. Command of the sovereign.  

B. Sovereign 

C. Sanction. 

A. Command of sovereign  

Commands are expressions of desire or order given by superiors (sovereign) to inferiors 

(general public). Some of them are within the meaning of law some are not. Laws are general 

commands applicable to public. This definition expresses that the sovereign is a person who is 

politically superior, but it is not accepted in democratic countries because there is every citizen 

has the same right without any discrimination. . 

 If we analyze the Austin’s definition we can say that commands gives by the sovereign 

authority always supreme and absolute. But that part of the definition is not applicable in India 

because it is opposite to provisions of the constitution and there is no monarchy, there is no 

sovereign power or authority, here is democracy. In India representatives of peoples are elected 

members like M.P. and M.L.A. and they are responsible to frame a government which is not 

completely sovereign. Decisions taken by the government must be within the limitation of the 

constitution. Thus, we can say that the presumption of habitual obedience, which is at the very 

basis of Austin’s sovereign theory can’t prevail in the present Indian political and legal society. 

B. Sovereign 

A sovereign is any person or body of persons, whose order  has been obeyed by the peoples 

but who does not himself habitually obeys other persons .If we analyze this part of the Austin’s 

definition we can say that the sovereign is not accountable to anyone but the whole kingdom 

has to follow whatever the sovereign orders. The Sovereign will make laws, the sovereign will 

execute the laws and the sovereign only will administer the law .That part is in contrast with 

the idea of democracy and Indian federalism. In India laws  are made by the Legislature, by 

the Ordinance, by the delegation of power, by the authority and in all process an institution or 

machinery has been involve, means in India law making is not the function of single person 

like Sovereign. Thus, we can assume that Austin’s theory is incompatible with modern political 

and social scenario of India as it doesn’t give room to the very basic ideas of democracy, 

constitutionalism and de-centralization and separation of power. 

https://www.ijlmh.com/
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C. Sanction  

According to Salmond ‘Sanction’ is the instrument of force by which any system 

of imperative law is enforced. Physical force is the sanction applied by the state in the 

administration of justice. From the above definition of Austin, we can accomplish that sanction 

is the essential part of the law, if anyone fails to obey the command of the sovereign liable for 

sanction. This part of the Austin’s definition is not applicable in each and every situation.  In 

ancient age when law was not codified, not  properly introduced and it was based on customs 

and traditions, people obeyed and followed only because they thought that they are duty bound 

to follow the customs otherwise they may be discarded by the society.  In the modern 

democracy, people don’t abide by laws merely out of the fear of sanctions, but they do 

voluntary, out of morality and responsibility as they are perfectly educated politically now.  At 

the end days of his life The Austin has himself admitted in his book 3 that his philosophies are 

very objective and separates the law from morality, ethics, values or any other social norm and 

see the law as it is and not as it ought to be.  

III. CRITICAL ANALYSIS OF AUSTIN’S DEFINITION  
1. Austin has ignored the human elements like mutual understanding and cooperation 

between the state and the subjects. 

2. He hasn’t recognized the right balance between the state and citizens and their 

interrelationship. 

3. Austin’s theory has totally ignored the important aspect of a democratic country like 

Liberty of thoughts and beliefs, Equality of status, etc. which we can see in the preamble of the 

Indian constitution. . 

4. Austin has hypothesized that the sovereign is free from all restraints of any kind of law 

and no sanctions of any nature can be imposed on him. The command of sovereignty is superior 

to overall individuals and associations. The zero accountability of the sovereign in Austin’s 

theory brings the whole country and its people at the mercy of a single person who can decide 

someone’s life and death according to his mood and personal interest.  

5. Austin’s theory has mentioned that the powers of the sovereign are indivisible, i.e. 

sovereign will make laws, the sovereign will execute the laws and the sovereign only will 

administer the law. This thinking is also in contravention with the idea of democracy and the 

Indian federal structure.  

 
3 Book – “Province of Jurisprudence” By the Austin  
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6. In the modern era, there are multiple international laws and every country has to follow. 

Definition of Austin is not according to the International law but definition of ‘Law’ given by 

the Oppenheim is appropriate for the International law. 

IV. CONCLUSION 
In the light of the above discussion, we can say that Austin’s theory is not quite relevant to 

India in modern times because of following reasons-  

1. Austin’s theory is completely based on the ‘Sovereign’, in India there is no perception 

of the sovereign because there is no monarchy system. Here the head of the Institution 

is the President of the India who is indirectly elected person and  bound to act within 

the periphery of the Constitution.   

2. In this modern era it has been proved that to control crimes and to implement the laws 

‘Sanction’ is part of the ‘Law’ but ‘Only sanction’ is the part of the law is not 

appropriate thought.  

3. Austin’s theory is not applicable in the modern political and legal Indian society   

because of being very rigid and short-sighted approach towards running the state and 

ignorance of the core values of democracy. 

4. Austin’s theory is not suitable for the modern Indian political and legal scenario because 

it leads to political instability, anarchy, and social chaos 

5. His theory does not take into consideration multiple things like democratic form of 

government, international law, separation of power, etc.  

6. But in the evolution of law and Jurisprudence as a subject the contribution of the Austin 

can’t be denied. 

***** 
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