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Basic Structure Doctrine: 

Limited to only Constitutional Amendments 

 
ANANDINI SAHA

1 

 

ABSTRACT 

The Basic Structure Doctrine was established by the landmark judgement delivered by the 

thirteen-judge bench in Kesavananda Bharati in 1973 as a check upon the seemingly 

unlimited power of the legislature to amend the Constitution. Now even after forty-seven 

years the Basic Structure Doctrine continues to evolve due to much discourse among 

academicians, scholars, and the legal fraternity at large. This paper will attempt to 

examine the scope of the doctrine with respect to whether it is limited in its applicability to 

only Constitutional Amendments or can ordinary laws also by reviewed under its ambit. 

Though the initial view of the judiciary as can be evidenced by case laws limited its 

application to only Constitutional Amendments, subsequent judgements delivered by the 

apex court have overcome this limitation by broadening its scope 

 

 

 ‘If you do not apply brakes, the engine of amending power would soon overrun the 

Constitution’. 

¬Upendra Baxi2 

 

The Basic Structure Doctrine was established by the landmark judgement delivered by the 

thirteen-judge bench in Kesavananda Bharati3 in 1973 as a check upon the seemingly unlimited 

power of the legislature to amend the Constitution. Now even after forty-seven years the Basic 

Structure Doctrine continues to evolve due to much discourse among academicians, scholars, 

and the legal fraternity at large. This paper will attempt to examine the scope of the doctrine 

with respect to whether it is limited in its applicability to only Constitutional Amendments or 

can ordinary laws also by reviewed under its ambit. Though the initial view of the judiciary as 

can be evidenced by case laws limited its application to only Constitutional Amendments, 

subsequent judgements delivered by the apex court have overcome this limitation by 

                                                      
1 Author is a student at O.P Jindal Global University, India. 
2 Baxi U, Courage, Craft And Contention (Tripathi 1985) 
3 Kesavananda Bharati v State of Kerala (1973) 4 SCC 225 
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broadening its scope.  

Before delving into the question about its applicability it is first important to elucidate upon 

the concept itself. As argued by Krishnaswamy the Basic Structure Doctrine “is an independent 

and distinct type of constitutional judicial review which applies to all forms of state action to 

ensure that such action does not 'damage or destroy' ' basic features' of the Constitution. These 

basic features of the Constitution are identified through a common law technique and are 

general constitutional rules, which are supported by several provisions of the Constitution.”4 

The Doctrine emerged as a result of a long draw out tussle between the judiciary and the 

legislature before which the legislature had the power to amend any provision of the 

Constitution with impunity so long as the procedure laid down for amending the provisions of 

the Constitution were followed.5 But after the emergence of the Doctrine through the 

Kesavananda Bharati case restrictions were imposed upon the unbridled power of the 

legislature such that even if the correct procedure is followed, some provisions of the 

Constitution cannot be subject to amendment. These amendments would be reviewed by the 

Supreme Court and if found to be violative of the basic feature of the Constitution, the said 

amendment would be declared void and struck down. But what is to be considered as a basic 

and unamendable feature of the Constitution? 

As opined by Justice Khanna: “Although it is permissible under the power of amendment to 

effect changes, howsoever important, and to adapt the system to the requirements of changing 

conditions, it is not permissible to touch the foundation or to alter the basic institutional 

pattern.” “The word ‘amendment’ postulates that the old Constitution survives without loss of 

its identity despite the change and continues even though it has been subjected to alterations.”6 

Thus, the substantive nature of the amendment was focused upon while adjudicating upon the 

validity of the amendment.  

The Court “recognised the difference between constitutional law and ordinary legislation and 

rejected the idea that the substantive power to amend the Constitution lay within the Union’s 

residuary powers of legislation. Instead of relying upon Article 13, it placed restrictions upon 

the amendment power by virtue of Article 368 itself.”7 But does the distinction drawn between 

ordinary and Constitutional laws along with reliance on Article 368 mean that the application 

                                                      
4 Krishnaswamy S, Democracy And Constitutionalism In India (Oxford University Press 2009) 
5 Article 368 of the Constitution of India 
6 Kesavananda Bharati v State of Kerala (1973) 4 SCC 225 
7 Choudhry S, Khosla M, and Mehta P, The Oxford Handbook Of The Indian Constitution (Oxford University 

Press 2016) 
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of the Doctrine is limited to only Constitutional Amendments?  

What is the difference between an ordinary law and a Constitutional Amendment? Parliament 

has the power to enact both ordinary legislation as well as Constitutional Amendments. While 

the power to enact ordinary legislation stems from Article 245 of the Constitution, the 

procedure for bringing about an amendment is described under Article 368.8 Laws contained 

in the Constitution aren’t the only ones governing the people of a country. There are various 

other statutes enacted by the Union and State legislature to aid in the governance of the country 

by following the framework laid down in the Constitution. Thus, the validity of an ordinary 

piece of legislation is judged on the basis of higher law contained in the Constitution whereas 

the Constitution derives its own validity subject to the Basic Structure Doctrine.9  

This would logically imply that if an ordinary law is violative of the Basic Structure Doctrine 

then it too would not be considered valid. But a verdict to the contrary was delivered in the 

case of Indira Nehru Gandhi v. Raj Narain .10 Even though the position of law upheld in this 

judgement has been subsequently overruled in Waman Rao v. Union of India11 and more clarity 

upon the subject has been provided by the Supreme Court in I.R.Coelho12, the opinions of the 

judges whether assenting or dissenting provide insight towards the applicability of the Basic 

Structure Doctrine to ordinary laws. 

While applying the Basic Structure Doctrine the bench in  Indira Nehru Gandhi13 held that the 

39th Amendment Act was invalid as it went against the core provisions of the Constitution such 

as rule of law, judicial review, and democracy. However, ordinary laws would not be subject 

to the Basic Structure test. Going by the meaning of ordinary laws as discussed above, it is 

clear that it is not restricted to just the laws contained in the Nineth Schedule of the 

Constitution, which was the subject of discussion in this judgement and the position about 

which has been later expounded upon in other judgements.14 The opinions given by the various 

judges while determining this case regarding the applicability of the Doctrine to ordinary laws 

still remains relevant.  

                                                      
8 Art.245 and Art.246 of the Constitution give the Union Parliament the power to legislate upon subjects 

underlined in the Union and Concurrent List. It may also legislate upon subjects contained within the State List 

upon receiving recommendations from the Rajya Sabha.   
9 Tripathi P, 'Keshavananda Bharathi V. State of Kerala, Who Wins?' (1974) 1 SCC 1 
10 Indira Nehru Gandhi v. Raj Narain AIR 1975 SC 2299. 
11 Waman Rao v. Union of India (1981) 2 SCC 362 
12 I.R.Coelho v. State of Tamilnadu A.I.R. 1999 S.C. 3197 
13 Indira Nehru Gandhi v. Raj Narain AIR 1975 SC 2299. 
14 As per I.R.Coelho v. State of Tamilnadu A.I.R. 1999 S.C. 3197 provisions of the Nineth Schedule included 

via Constitutional Amendments post 24th April, 1973 would be subject to scrutiny according to the Basic 

Structure Doctrine.  
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Justice Chandrachud makes a distinction between the legislative and constituent powers of the 

Union Parliament and says that “Since the two are not the same a higher power should be 

subject to a limitation which will not operate upon a lower power and there would be no 

paradox …same genus, they operate at different fields and are therefore subject to different 

limitations”15. CJI Ray and Justice Mathew were also of the opinion that legislative powers 

should not be equated with Constitutional powers. If the legislature is bound by the Basic 

Structure Doctrine which is not definite and has to be decided on a case by case basis itself, 

while formulating ordinary legislation in addition to the plenary provisions of Article 245 of 

the Constitution it would encroach upon the powers of Parliament and go against the concept 

of Separation of Powers.  

“It is widely accepted and understood that the validity of an ordinary legislation can be tested 

on two grounds, namely, legislative competence and whether or not it attracts the bar of articles 

13(1) and 13(2) of the Constitution.”16 Justice Chandrachud was also of the opinion that the 

Basic Structure Doctrine “is wholly out of place in matters relating to the validity of ordinary 

laws made under the Constitution.”17. The majority opinion in State of Karnataka v. Union of 

India18held that only Constitutional Amendments and not ordinary laws could be challenged 

as violative of the Doctrine. The same was upheld unanimously by a Constitutional bench of 

five judges in the case of Kuldip Nayar v. Union of India19. But the scope of the Basic Structure 

Doctrine has been broadened by subsequent judgements of the apex court and ordinary 

legislations have been sought to be included within its ambit. 

The path for broadening the scope of the Doctrine can be found in dissenting opinions. Justice 

Beg had written dissenting opinions on more than one occasion. He was of the opinion that the 

norms contained within the Constitution are supreme and the validity of all other laws whether 

they be ordinary laws or Constitutional Amendments should be tested against these norms.20 

According to him, “if, as result of the doctrine certain imperative are inherent in or logically 

and necessarily flow from the constitutions ‘basic structure’, just as though they are its express 

mandates, they can be and have to be used to test the validity of ordinary laws just as the other 

parts of the constitution so used.”21 

                                                      
15 Indira Nehru Gandhi v. Raj Narain AIR 1975 SC 2299. 
16 Gupta S, 'Vicissitudes And Limitations Of The Doctrine Of Basic Structure' [2016] ILI Law Review 
17 Kesavananda Bharati v State of Kerala (1973) 4 SCC 225 
18 State of Karnataka v. Union of India (1977) 4 SCC 608. 
19 Kuldip Nayar v. Union of India (2006) 7 SCC 1. 
20 Indira Nehru Gandhi v. Raj Narain AIR 1975 SC 2299. 
21 State of Karnataka v. Union of India (1977) 4 SCC 608. 
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Justice  Khehar’s opinion in the case of Supreme Court Advocates on Record Association22 was 

also along the same lines. According to him if an ordinary legislation was in violation of even 

a single basic feature of the Constitution it could be declared invalid. “It was also held that if a 

challenge to an ordinary legislation is made as a result of cumulative effect of a number of 

articles of the Constitution, it would not always be necessary to list out each Article when such 

cumulative effect has already been determined to be constituting one of the basic features of 

the Constitution.”23 

Slowly there has been an evolution towards direct application of the Basic Structure Doctrine 

to invalidate ordinary legislations as well. Kerala State Backward Classes (Reservation of 

Appointments or Posts in the Services Under the State) Act, 1995 which can be called an 

ordinary legislation was declared to be in violation of the Doctrine in the case of Indira 

Sawhney v. Union of India24. Even in the case of S.R. Bommai. v. Union of India25 the Basic 

Structure Doctrine was applied while deciding the case even though it was not related to an 

issue of Constitutional amendment. Here, the basic features of secularism and federalism were 

being deliberated upon by the apex court which said that if State government formulates 

policies against the basic features of the Constitution then the Center may validly impose 

Presidents rule26. 

CONCLUSION 

The reasoning discussed above shows that if ordinary legislation is exempt form the ambit of 

the Basic Structure Doctrine then “a lower law would be allowed to achieve what a higher law 

cannot.”27 But this also brings us to the question of why is an expansion of the scope of the 

Doctrine required to begin with when there are already standard measures enshrined within the 

Constitution to combat such violations?28What would explain the purpose of bringing what can 

analogically be called a ‘nuclear weapon’ to a gun fight?29 It would be to show the seriousness 

of the violation. This can be seen in the case of R Gandhi where along with legislative 

competence, violation of basic features was also referred to. 30 

                                                      
22 Supreme Court Advocates on Record Association v. Union of India (2016) 5 SCC 1.  
23 Gupta S, 'Vicissitudes And Limitations Of The Doctrine Of Basic Structure' [2016] ILI Law Review 
24 Indira Sawhney v. Union of India (2000) 1 SCC 168. 
25 S.R. Bommai. v. Union of India (1994) 3 SCC 1. 
26 According to Article 356 of the Indian Constitution. 
27 Choudhry S, Khosla M, and Mehta P, The Oxford Handbook Of The Indian Constitution (Oxford University 

Press 2016) 
28 Such as remedies under Art.32 and Art.226 of the Indian Constitution. 
29 Ramachandran R, 'The Supreme Court And The Basic Structure Doctrine', Supreme but not Infallible: Essays 

in Honour of the Supreme Court of India (Oxford University Press 2000) 
30 Union of India v R Gandhi (2010) 11 SCC 1. 
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When it no longer remains a question of mere abridgment but instead, a total abrogation of the 

basic features of the Constitution it becomes necessary to apply the rights test; “which requires 

that it is not the form of a law, but its effect, that would be the determinative factor. It is the 

court that is to decide if this interference is justified, and if does or does not amount to violation 

of the basic structure.”31 While the Doctrine has been criticized on the line that the judiciary is 

over-stepping its brief and blurring the lines of Separation of Powers, it is important to 

remember that the Supreme Court is the custodian and final interpreter of the Constitution.32 

Even while making a distinction between the legislative and constituent powers of the Union 

Parliament it is important to remember that these standards are being applied to the same body. 

“Surely, it cannot be the case that the legislature is allowed to disregard the ideals 

conceptualized under the doctrine of basic structure, when drafting and implement ordinary 

law for the citizens, while they are restrained from flouting such ideals when bringing in a 

constitutional amendment.”33 Flowing from this line of thought it has been discussed above 

how the judiciary has over the course of time broadened the scope of the Basic Structure 

Doctrine to overcome the limitations regarding its applicability to ordinary laws. It is important 

that the judiciary continues to persuasively apply this Doctrine as a check upon the legislature 

in order to preserve the sovereignty of the Constitution. 

***** 

                                                      
31 Sankaran K, 'From Brooding Omnipresence To Concrete Textual Provisions: Ir Coelho Judgment And Basic 

Structure Doctrine' (2007) 49 Journal of the Indian Law Institute <http://www.jstor.com/stable/43952108> 

accessed 10 June 2020 
32 Choudhry S, Khosla M, and Mehta P, The Oxford Handbook Of The Indian Constitution (Oxford University 

Press 2016) 
33 Gupta S, 'Vicissitudes And Limitations Of The Doctrine Of Basic Structure' [2016] ILI Law Review 


