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Behind the Exception Clause : A Study of 

Jurisprudence on Rape Laws and the Reluctance to 

Criminalize Marital Rape in the Indian Context 

 
OSHIN NEHRU

1 

 

ABSTRACT 

The need to define marital rape as a separate offence is a matter of acknowledgement, of 

the trauma that thousands of women go through in our country and side-lining of the issue 

merely on the apprehension of misuse belittles the basic level of dignity that a country owes 

to its women. For the last many centuries, the sanctity of our culture and Indian values has 

been held in such a high and superficial bubble that it has managed to evade necessary 

interference in family lives, in order to protect the right of a person against another. Apart 

from the vagueness of the excuses to evade the topic, there is a severe lacuna of the pre-

requisites required before marital rape can be criminalised, that is, lack of parameters for 

the definition of the offence, the lack of updated laws of evidence and more importantly, 

acknowledgement and sensitization. 

 

I. INTRODUCTION 

It is not a matter of much older times, when laws were still in their adolescent stages of 

formulation and society was still a stubborn teen, but rather in very recent past, when prominent 

personalities from the legislature as well as the judiciary expressed that India is not ready to 

criminalise rape within the sphere of a marriage. Among other reasons, one which stands out 

the most is that due to the pedestal at which the sanctity of marriage is kept in this country, the 

practice of refraining from taking issues within a marriage to a court of law shall be continued, 

rather intensified. It has also been mentioned quite a few times that before bringing the concept 

of marital rape within Section 375 of the Indian Penal Code (IPC), the concept of marital rape 

needs to be given a definition with set parameters, for fair and just convictions. Currently, 

marital rape is not an offence as it is protected under Exception 2 of Section 375 of the IPC. 

(A) Objectives 

This paper is aimed at providing an insight on the Jurisprudence on rape laws in India, by going 

beyond a theoretical sense and understanding the nuances of our society in a social, cultural 

 
1 Author is a student at Symbiosis Law School, Pune, India. 
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and historical manner to understand the practical placement of such laws in today’s time. As a 

consequence, the lacunae in pre-requisite requirement for the law reform pushed for by this 

paper becomes apparent and they are addressed individually. In conclusion, the paper intends 

to set forth a dialogue for criminalising marital rape but not in a haphazard instant manner, but 

by giving due regards to all the complications arising out of such a reform.  

(B) Hypothesis 

1. The argument that marriages are supposed to not be interfered and the creation of a 

private sphere does not stand correct as the jurisprudence on the same is not limited to 

just private family laws.  

2. Marital Rape is not being criminalised for safeguarding the sustenance of ‘correct’ 

sexual relations as are, and have been dictated by societal norms and scapegoating 

‘culture’ to justify it.  

(C) Method of Study 

The method of study undertaken for the following paper is mostly qualitative in nature. The 

study is backed by prominent judgements, research publications and scholarly articles, which 

provide an appropriate perspective to back the hypothesis. 

(D)   LITERATURE REVIEW 
The first formal proposal to criminalise marital rape was made by the J.S Verma Committee 

Report2, in the aftermath of the horrors of the Nirbhaya case3, among several other suggestions. 

The report contended that the legal protection law provides to a husband from being accused 

of rape, stems from the outdated common law notion that a wife is a ‘chattel’ in possession of 

her husband. As a consequence of this report, the Criminal Law Amendment Act of 2013 was 

passed, but it failed to incorporate the suggestion to criminalise marital rape.  

It is important to understand the common law roots of this asymmetrical marital dynamic in 

our country. The exception clause finds its place in the Indian Penal Code (IPC), an offspring 

of British administration. The magnum opus of the eminent English jurist Sir William 

Blackstone, ‘Commentaries on the Laws of England’, provided that ‘the very legal existence 

of the woman is suspended during the marriage’.4 One of the contentions that stand out the 

most is the implication of a husband as a ‘master’ of his wife. It reads out as following: “The 

husband also, by the old law, might give his wife moderate correction. For, as he is to answer 

 
2 Report of The Committee on Amendments to Criminal Law, Justice J.S Verma (Retd.), 2013 
3 Mukesh Singh & Ors v. State (NCT of Delhi) , (2017) 6 SCC 1 
4 William Blackstone, Commentaries on the Laws of England (1st edition 1765) 
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for her misbehaviour, the law thought it reasonable to intrust him with this power of restraining 

her, by domestic chastisement, in the same moderation that a man is allowed to correct his 

apprentices or children; for whom the master or parent is also liable in some cases to answer.”  

Once the actual ideology behind such provisions is put in to perspective, it makes the arguments 

made against them, by scapegoating culture as an excuse, even more irrelevant. While our 

Indian scriptures and customs have been upheld several times to barricade injustices towards 

women, Manusmriti, a text held in highest of regards for being one of the first set of codified 

laws of Hindus, provides with several provisions specifically pertaining to women. While it 

has been highly criticised for its misogynistic language, Ramanuja Devanathan, a highly 

learned Sanskrit scholar, has provided a much more clarified interpretation5, over an overly 

accepted and tainted interpretation, of one of the verses of Manusmriti, which is:  

स्वभाव एष नारीणाां नराणामिह दूषणि्। 

अतोऽर्ाान्न प्रिाद्यन्ति प्रिदासु मवपमितः ॥ (Manu Smriti.2-213). 

The intention behind the verse was to act as an instruction to men that since they are 

biologically wired to be attracted to women and close interactions sometimes incite sexual 

desires in their minds, it is their duty to be careful in their interactions with women, that is, to 

act in a respectful and restrained manner. The verse, moreover, implies upon the reckless 

behaviour men can exhibit by giving in to such desires and asks them to be cautious.  

Apart from sources providing the background of such laws, there is a lacuna of prominent 

resources on marital rape, apart from journal articles. The lack of a formal and nation-wide 

research on the topic of marital rape is one of the pre-requisites to even figure out a plausible 

way to actually criminalise it, which has been put forward in this paper.  

II. THE PROBLEMATIC DYNAMIC OF PERSONAL LAWS AND CRIMINAL LAW, AND 

THE PHALLOCENTRIC NATURE OF ADJUDICATION ON RAPE 
A. OVERRIDING JURISDICTIONS OF FAMILY LAW AND CRIMINAL LAW 

 

On September 14th 2020, over a year after Section 377 was decriminalised6 as a testament to 

the overdue validation an entire community was deprived of for years, the Centre in its response 

to a PIL filed in the Delhi High Court, for same-sex marriages to be registered under Hindu 

 
5 Ramanuja Devanathan, Understanding Manu Smriti-I: Women and Freedom, India Facts (25th October, 2016), 

http://indiafacts.org/understanding-manu-smriti-women-freedom/ 
6 Navtej Singh Johar & Ors v. Union of India & Ors, 2018 SCC OnLine SC 10 
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Marriage Act, has rejected the same on the following grounds: “our laws, our legal system, 

our society and our values do not recognise a marriage, which is a sacrament, between same-

sex couples.”7 I chose to lead with this, as a vantage point for a better perception on the 

institution of marriage in India which will be discussed further. Before the discussion reaches 

the central theme of marital rape, it is important to analyse it in the light of the two areas of 

overlapping jurisdictions, the quality to which it majorly owes its attached complications, that 

is, criminal law and family law. It is important to do so, to understand the true nature of 

marriages in India. Traditional values are making inroads into our criminal justice institutions 

and shrinking whatever space women had under the formal legal system.8 The problem was 

first highlighted during the nationwide discourse following the landmark Shah Bano case9, 

when the Supreme Court let the Muslim Personal Law Board interfere in a matter concerning 

the maintenance of a wife under the Muslim personal law. The ambiguity of religious personal 

laws usually goes unnoticed to legitimize the continuous denial of significant rights to one’s 

body under the garb of family law, as it creates a space for rules and laws and despite their 

inability to conform to Constitutional requirements, they are yet enforced by the state. In Danial 

Latifi v. Union of India10, the Supreme Court upheld the Constitutional validity of the Muslim 

Women’s Act, 1996 despite the fact that it took away from Muslim women the already limited 

right to ask for maintenance under the Criminal Procedure Code.  

The concept of religious personal laws is an odd colonial legacy contoured to specific historic 

and geographical backgrounds. Before the British rule dawned on the subcontinent, the Hindu 

and Muslim population were bound by their respective religious laws, despite the Muslim 

rulers being the prominent political authority, except in criminal matters. Neither religion made 

a division between personal and other matters for the purposes of identifying the rules that 

regulated behaviour. This idea of personal laws was introduced by the colonial administrators 

and reflected the widespread European distinction between personal and territorial laws.11 An 

important thing to remember here is that before colonial rule, all aspects of law were religious 

laws. It was to bring in and sustain the unusual aspects of British governance that clubbed a 

specific strata of laws separately as religious personal laws. Initially the courts established by 

 
7 Press Trust of India, “Same-Sex Marriages Not Recognised by Our Laws, Society and Our Values”: Centre To 

Delhi HC, The Wire, (September 14th 2020), https://thewire.in/law/same-sex-marriages-not-recognised-by-our-

laws-society-and-our-values-centre-to-delhi-hc 
8 Archana Parashar, Religious personal laws as non-state laws: implications for gender justice, The Journal of 

Legal Pluralism and Unofficial Law (2013) 
9 Mohd. Ahmed Khan v. Shah Bano Begum (1985) 2 SCC 556 
10 Danial Latifi v. Union of India, (2001) 7 Supreme Court Cases 740 
11 Vasudha Dhagamwar, Invasion of Criminal Law by Religion, Custom and Family Law, Volume 38 Issue 15, 

pp. 1483-1492 
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the Britishers relied on religious heads’ oversight on the interpretation of the religious laws for 

determining cases. Eventually, owing to the confusion caused between custom and scriptural 

laws and the expectation of the administrators to lay down invariable and rigid rules, the judges 

started relying on their own precedents and the constant interaction of the religious rules with 

British law system tended to make precedents more fixed and unable to adapt to the changing 

conditions of society. In the post-independence era, the inclusion of Uniform Civil Code in 

Directive Principles of State Policy was the settlement provided in the constitution on the 

debate over personal laws conforming to constitution. In C. Masilamani Mudaliar v Idol of Sri 

Swaminathaswami Thirukoil12, the court held, “The basic structure permeates equality to status 

and opportunity. The personal laws conferring inferior status on women is anathema to 

equality. Personal laws are derived not from the Constitution but from the religious scriptures. 

The laws thus derived must be consistent with the Constitution lest they became void 

under Article 13 if they violated fundamental rights.” 

B. THE CO-HABITATION FACTOR 

In the landmark case of Harvender Kaur v. Harmandar Singh Chaudhary13, known for 

justifying the remedy of Restitution of Conjugal Rights (hereinafter referred to as ‘RCR’) in 

the Hindu Marriage Act, 1955, (hereinafter referred to as ‘HMA’) the judge contended 

cohabitation to be the “highest common factor in the material provisions” for marriage. RCR 

essentially was spelled out as a decree for resumption of cohabitation. Denying the allegations 

against it for enforcing sexual relations on a partner and hindering one’s sexual autonomy, the 

court cited the jurisprudence from Halsbury's Laws of England to make his interpretation of 

the provision clear, which held that: “It (cohabitation) does not necessarily mean sexual 

intercourse, which the court, cannot enforce, so that refusal of sexual intercourse by itself does 

not constitute refusal to cohabit.” While one glance at it might make it seem like a sound 

interpretation, but it loses any gravitas when read in consonance with section 376B of the Indian 

Penal Code. Brought in by the Criminal Law (Amendment) Act of 2013, it provides that a non-

consensual sexual act when a husband and a wife are on a judicial separation will constitute as 

rape. Judicial Separation, provided by the Hindu Marriage Act, is a temporary suspension of 

cohabitation between a husband and a wife. It doesn’t change the marital status, but the rights 

and duties of a marital relationship remain temporarily suspended.14  

 
12 C. Masilamani Mudaliar v Idol of Sri Swaminathaswami Thirukoil, (1996) 8 Supreme Court Cases 525 
13 Harvender Kaur v. Harmandar Singh Chaudhary, 1983 SCC OnLine Del 322 
14 M.N Nikitha, Judicial Separation in Lieu of Divorce, B&B Associates LLP, (2nd January 2020), 

https://bnblegal.com/article/judicial-separation-in-lieu-of-divorce/ 
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Here’s an overview of the nexus forming between the provisions discussed above. While the 

exception clause of section 375 has been purposed to keep marriage out of the purview of 

criminal proceedings, section 376B brings it back under the purview but by accepting judicial 

separation to be a valid circumstance for convicting a husband of rape (since judicial separation 

doesn’t alter the marital status, as was held in Narasimha Reddy vs. M Boosamma15). The 

interpretation of cohabitation held by the Harvender Kaur case therefore remains more of a 

theoretical concept than reality. 

C. THE PHENOMENON OF CHILD MARRIAGE AND THE CONSEQUENT NARRATIVE ON THE 

PERCEPTION ON THE REGULATION OF RIGHT TO ONE’S OWN BODY 

In 2017, the Supreme Court made an amendment to section 375, in Independent Thought v. 

Union of India16, by criminalising the rape of an under-age wife between 15-18 years. It was 

upheld that: “Exception 2 to Section 375 of the IPC creates an artificial distinction between a 

married girl child and an unmarried girl child with no real rationale and thereby does away 

with consent for sexual intercourse by a husband with his wife who is a girl child between 15 

and 18 years of age.”  Marriages between underage children are deemed to be illegal in the 

eyes of law. Despite that fact, the prevalence of child marriages in India are highest in 

comparison to any other nation. The abovementioned amendment, while acknowledging the 

undeniable reality in our country, intending to protect a girl child from any form of sexual 

abuse, also implies the fact that it is the garb of marriage that shields cases of rape from 

prosecution. Sexual abuse against children in a wider sense is dealt by the Protection of 

Children from Sexual Offences Act, 2012. With time, reforms are supposed to delegitimise 

child marriage but not only does the amendment maintain the status quo on the continued 

existence of child marriages, it makes it even clearer how marital status presumes more weight 

over a woman’s traumatic experience. 

D. THE ADVENT OF ‘MARRY YOUR RAPIST’ LAW 

Another bizarre spectacle of law in this area is the precedent which is generally called “Marry 

your rapist.” It is not a law in India but is being gradually accepted as a ‘settlement’ during 

rape trials. About the countries where it is formally a law, Purna Sen, the policy director for 

UN Women, says that, “The penal codes in these countries do not approach rape as violence 

or abuse, but focus more on the idea that sexual contact occurred outside of marriage. It's not 

been really distinct as rape as force and abuse and violence. So, the way to make that 

 
15 Narasimha Reddy vs. M Boosamma, 1975 SCC OnLine AP 212 
16 Independent Thought v. Union of India, (2017) 10 Supreme Court Cases 800 
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respectable is to put it within the institution of marriage."17 In India, there are commonly three 

situations when such a settlement is pronounced, firstly when two people are involved in a 

consensual relationship but due to a difference in castes the parents refuse the relationship and 

accuse the man of raping the daughter, in case she is a minor. Secondly, in cases of where the 

perpetrators convince the victims to have sex with them on a false pretext of marrying them. 

Thirdly, and the most insidious of all, is when the judge contends that marriage would be the 

best solution in the settlement of rape cases, especially which result in unwanted pregnancy. 

Patriarchal societies stigmatise rape to the extent that a woman loses her ‘honour’ and purpose 

of life if she is raped. 18 The accelerating number of judgements normalising the ‘marry your 

rapist’ precedent and the continued omission of marital rape from our laws provide a troubling 

commentary on the rape-marriage arrangement in India.   

E. THE SCAPEGOATING OF CULTURE 

One doesn’t need to go as far as to arguing against the keeping of marriage in a superficial 

private bubble, which isn’t supposed to be interfered with, when the jurisprudence on marriage 

itself isn’t bound to one jurisdiction. It is because matters related to harm being caused to or 

any non-consensual interaction with one’s body is supposed to be a non-negotiable topic. The 

kind of tight ship age-old cultures are let to run on, to uphold the sacrament of marriage above 

everything else, is puzzling. These propositions have never been so holy or hallowed, and they 

are much less in our modern times when we not only talk of equality of sexes, but enshrine that 

principle in our constitutional document. More than anything, it becomes evident that the 

attitude with which sexual relations between two people are monitored by our laws and the 

adjudication based on them, aims at compartmentalising all sorts of different situations into 

one standard cut-out of sexual relations as prescribed ‘normal’ by society. Due to this reason, 

dealing with sexual assault cases becomes more about ‘regulating’ than addressing the 

violation of one’s right to their body. Marital rape, therefore evades wider scrutiny since sex is 

considered to be a part and parcel of marriage. The rationale behind sexual assault laws is 

supposed to be centred around the non-consensual invasion of one’s bodily autonomy, but 

instead marriage is blatantly accepted as a presumption of consent to sex.  

The study of conflict, is theorised, to mirror social structures. To understand the actual societal 

understanding, or rather misunderstanding, of sexual notions in our country, it is important to 

 
17 Dr. Jyotika Teckchandani, Marry Your Rapist Law and Marital Rape: Two names of the same crime, The Milli 

Gazette — Indian Muslims Leading News Source (September 6th 2017), https://www.milligazette.com/news 

/Family-Kids/15847-marry-your-rapist-law-and-marital-rape-two-names-of-the-same-crime/ 
18 Poorvi Gupta, How India’s Rape-Survivors End Up Marrying Their Rapists, Article-14 (August 26th 2020), 

https://www.article-14.com/post/how-india-s-rape-survivors-end-up-marrying-their-rapists 
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take note of the language used during the trial of rape cases. It was with the codification of the 

Indian Penal Code in 1860 that rape was legally defined as an offence. In a skeletal form, it 

basically lays down instances in which sexual intercourse shall be deemed to be rape and 

exceptions in which it shouldn’t. Even a simple reading of the text would make it clear that 

what rape, as an ‘illegal sexual commerce’ offends, it seems, is not the body of the woman but 

the order of correct sexual relations as defined by societal norms.19 It becomes much more 

explicit than implied by the language such experiences are described in courts. It’s not just the 

substantive provisions that make the aforementioned hypothesis apparent, but even so the 

procedural aspects of trial in a rape case. In 2007, the Bombay High Court held following, in a 

case where the rape victim was a married woman, “She is used to, and is experienced in sexual 

acts. She did not face sexual act for the first time when the accused raped her.”20 The narrative 

shifts from the victim being raped to the actuality of the accused raping her. The relationship 

between law and society presumes more prominence than anything else in the language of 

discourse during a trial. The question no more remains whether prosecutrix was raped or not, 

but whether prosecutrix was capable of being raped. There are two sets of extracts that make 

the hypothesized contention more than implied: Justifications backed by the court, for the 

alleged acts of aggression by men and prevailing of culture over everything else. In a judgement 

given by the Nagpur bench of the Bombay High Court in Vithal Bhagat’s case in 198321, where 

the man was convicted for brutally murdering three women, one of them being his ex-wife, the 

court while reducing the punishment of the man, reasoned that the man was suffering from a 

sense of grievance and acted under frustration. Again, the entire focal point of such trials shifts 

away from doing justice to the aggrieved to justifying why she had to be subjected to the act 

of violence by the accused. In the case of Bhanwari Devi22, which invoked nationwide protests 

in 1992, where a lower-caste woman was gangraped by two older and upper-caste men, this is 

what the court had to say: “The court is of the opinion that Indian culture has not fallen to such 

low depths: that someone who is brought up in it; will turn into a man of evil conduct who 

disregards caste and age differences and becomes animal enough to assault a woman”23. There 

is an overwhelming note of ‘phallocentrism’ in the way rape trials are conducted in India. The 

offence of rape, even in a broader sense of the term, doesn’t remain about providing relief and 

justice to the victim, let alone marital rape. Bottom line remains that eventually, the objective 

 
19 Saumya Maheshwari, The Language of Evidence in Rape Trials, Socio-Legal Rev., 1. 
20 Hanuman Son of Mahadeo Kuchankar v. State of Maharashtra, (2010) ALL MR (Cri) 1499 
21 State of Maharashtra v. Vithal Pandurang Bhagat, 1985 SCC OnLine Bom 323 
22 The State v. Ramkaran and others, dated 15th November 1995 at pp. 17-8   
23 Vasudha Dhagamwar, Invasion of Criminal Law by Religion, Custom and Family Law, Volume 38 Issue 15, 

pp. 1483-1492 
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of the trial recircuits to somehow establish that prosecutrix was someone who is capable of 

being raped, instead of the fact that the rape happened.  

III. THE LACUNAE TO BE FULFILLED TO SET FORTH A DIALOGUE AND 

SUGGESTIONS 
Despite the dire need to criminalise marital rape, one can’t ignore the extraordinary 

circumstances it poses and it is not as convenient as striking the exception clause down without 

considering the forthcomings of prospective adjudication in that area. Certain things have to 

be taken into consideration and straightened out beforehand. The forthcoming of criminalising 

marital rape would bring unique consequences for the wife, the husband and children.  In this 

part, the intention is not only to deliberate on the pre-requisites for demanding such a drastic 

law reform, but also to emphasise on the need for a dialogue to actually begin on them rather 

than this remaining another appeal in theory.  

A. REFORMING LAWS ON EVIDENCE 

The first problem that would arise in marital rape adjudications would be evidence. It has been 

contended that establishing the non-consensual aspect of a sexual act between a husband and 

wife is difficult, since sexual intercourse is generally a normal course of action in a marriage. 

For addressing this issue, we have to overview our evidence laws as they are currently. First of 

all, despite the fact that past sexual history clause has been removed as an admissible relevant 

evidence during trials, medico-legal testimonies are time and again used to establish 

‘habituation’ of the prosecutrix to sex, as a relevant fact to the case. The impatient establishing 

of extreme habituation, making it difficult to point to a particular time the victim last had sex, 

is used to discredit the victim as a reliable witness. To constitute the offence of rape, complete 

penetration is not necessary, neither is the accompanied emission of semen and rupture of 

hymen. It is legally possible to commit the offence of rape without producing any injury to the 

genitals or leaving seminal stains. Rape is a crime and not a medical condition. But the 

application of a flawed understanding of female sexuality, combined with circumstantial 

excuses provide a revolting account of the discourse of rape trials in India.24 

Therefore, it is the dire need of the hour to reform the evidence laws in India because the lack 

of research and perception undermines the rape victim in a trial court. The discussion about 

marital rape highlights the lacunae in the concerned laws in a much broader sense.  

 
24 Pratiksha Bakshi, Public Secrets of Law: Rape Trials in India (1st Edition, 2014) 
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B. RAPE TRAUMA SYNDROME: THE NEED TO STRENGTHEN AND DIVERSIFY FORENSIC 

PSYCHIATRY IN INDIA 

In India, currently the field of forensic psychiatry is very underdeveloped, which is troubling, 

since it has the scope to aid meticulously in criminal cases. While forensic psychiatry finds its 

place in prosecution cases regarding multitude of serious offences and even to prove the 

exception of self-defence in the garb of proving ‘legal insanity’, there is no separate study or 

research even dedicated to the field.  

The term ‘Rape Trauma Syndrome’ (hereinafter referred to as ‘RTS’) was first coined by 

coined by Ann Burgess and Linda Holmstrom in 1972. It is essentially the label attached to the 

post-traumatic stress disorder experienced by rape victims. Many psychologists have divided 

the Rape Trauma Syndrome with two effects, one is the immediate disruption and 

disorganization in the life-style of the victim in general and the second phase is the long-term 

effect in which some victims have nurtured suppressed feeling throughout the life while some 

attempt to reorganize their lives. 

According to Helen J. Lauderdale (1984) 25, Expert testimony on RTS would be corroborative 

on the question of consent since it solely provides for an individual’s emotional and 

psychological response to the alleged rape in tandem to a study on group behaviour patterns in 

response to similar events. Although one might argue that there might be an apprehension of 

unfair prejudice but such testimonies substantially consist of a description of the victim's 

emotional and psychological condition, as well as background information that places the 

description in context. It is a professional's detached description of a victim's injuries and, 

therefore, has none of the inflammatory content that typifies unfairly prejudicial evidence. 

Moreover, the introduction of rape trauma syndrome testimony does not place new issues 

before the jury. The testimony is inferentially related to the main issue at hand-whether the 

complainant consented to intercourse, because it addresses the emotional and psychological 

condition of the victim after the alleged rape.  

C. WIDENING THE AMBIT OF SEXUAL ASSAULT LAWS 

The Indian Penal Code was drafted in the year 1860, under the British administration. Even 

during the time period that it was being drafted, the Indian representatives had resented 

importation of complex administrative procedures and alien laws. The entire code was a result 

of a cumulative deliberation over the separate codes which existed during the East India 

 
25 Helen.J. Lauderdale, The Admissibility of Expert Testimony on Rape Trauma Syndrome, The Journal of 

Criminal Law and Criminology, Volume 75 Issue 4, pp. 1366-1416 
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Company’s rule into a single one, a complete representation of British jurisprudence and some 

borrowed sections from Louisiana code and French Code.26 The code isn’t just outdated in 

relevance to the evolving society, but the foundation of the jurisprudence itself was alien in 

respect to our society.  

India made a cultural stride with the striking down of section 377. It came as a hope for 

subsequent strides like such, in the overly ‘regulating’ environment of laws related to sexual 

relations. Gender neutral laws have been proposed by the 172nd Law Commission Report and 

other eminent personalities, such as the bill regarding gender neutral laws, that was proposed 

by Senior Advocate Dr. K.T.S Tulsi in the Parliament. It is important to discuss it in relation 

to this paper as both the issues press for an evaluation and reformation of the laws related to 

sexual violence in the country. It might be a far-fetched and too utopian of a reform to make 

all sexual offences to the body gender neutral since there’s stark differences in the kind of 

violence a particular gender faces, provided that there are and most importantly, formally 

accepted, more genders than the prevalent two, and it is already complicated with the two.  

Instead, sexual offences shall be provided under separate headings, each specific to a particular 

gender. By doing so: 

1. The purpose of these laws becomes much clearer, as the grounds of demarcation 

provide the scope for widening the ambit of offences that can be penalised as sexual 

violence to any person. 

2. A nationwide extensive research can begin, as it would be unlikely to draft something 

this intricate without understanding the demographics of people that suffer several types 

of sexual violence in the country.  

3. Pertaining to the topic of marital rape, with such research it would become much clearer 

as to the extent of the offence in different economic and social strata of society and its 

implications, which would make the task of wording the offence, evidence requirements 

and the punishment, much easier. 

It is important to understand that while rape is considered as a crime against the society, but it 

is a highly intricate and nuanced offence to comprehend and consequently penalise 

appropriately so as to do justice to any person who undergoes such a traumatic experience. It 

is, in fact, necessary that sexual assault be given independent importance and the drafting of 

future legislation be dealt by sensitised professionals. 
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D. LEVELLING-UP RESEARCH 

Subsequent to the previous discussion, it is crucial to note the lack of research which hinders 

appropriate reforms. For instance, according to the latest National Health and Family Survey 

for 2015-16, 5.4% women have experienced marital rape, under this category.27 The irony of 

which, is that while the offence is recognised in the survey, it is still not formally accepted as 

a phenomenon that exists. There are two other categories recognised for married women: 

“forced her to perform any sexual acts that she did not want to” and “forced her with threats or 

in any other way to perform any sexual acts that she did not want to.” Overall, 2.5% and 3.6% 

of married Indian women answered affirmatively to these categories, respectively. With that, 

the percentage of married women who have experienced what should formally be considered 

rape or sexual violence under IPC had the perpetrator not been their husband, goes up to 

11.5%.28 

Nations, where marital rape has been criminalised, conduct research to have hands-on proper 

statistical data, victim typologies, abuser typologies, unravelled areas of research, present and 

proposed methods of dealing with such cases. The prevalence, dynamics, consequences and 

treatment of marital rape are unique, as have been discussed before.  

Research is pivotal for law reform. In the current context, research would help in framing a 

subsequent discussion, consequences of marital rape on wives, husbands and children, 

treatment and assessment issues and policy implications.  

IV. CONCLUSION 
The recent historic judgement which scrapped down Section 377 of the IPC, isn’t just a 

testament to the overdue validation an entire community was deprived of, for years. The 

intricately worded reasonings put forward by the judges stand as a superior authority for 

determining any issue in hindrance of a person’s right to their body and the importance of 

ensuring human dignity. While talking about the concept of ‘social morality’ and courts’ 

responsibility in upholding the same, the apex court held that, “whenever the constitutional 

courts come across a situation of transgression or dereliction in the sphere of fundamental 

rights, which are also the basic human rights of a section, howsoever small part of the society, 

then it is for the constitutional courts to ensure, with the aid of judicial engagement and 
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creativity, that constitutional morality prevails over social morality.”  It is therefore contended, 

an act as gruesome as rape shall not get watered down under the shield of marriage. A person’s 

bodily autonomy is the supreme of all rights, and when the case is pertaining to its violation, 

rather a violation as inhumane as rape, the focal point should be nothing but bringing justice to 

such victim. 

***** 
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