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End of a Decade Long Battle 
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  ABSTRACT 
The retrospective amendments made to taxation laws in 2012 had enabled the Indian 

Government to tax gains since the implementation of the Income Tax Act, 1961. Including 

offshore transactions of assets of substantial value in India by foreign conglomerates. This 

was done to incapacitate companies like Vodafone and Cairn, among others, to elude tax 

dues in India. This paper elucidates the recent case of Cairn Energy against the 

Government of India under this backdrop. Initially, it explains the reasons that led to the 

implementation of retrospective tax with reference to the Vodafone Tax Dispute (2012). 

Further, it sheds light on the circumstances that led the Government to pass a new 

amendment (2021) in the Income Tax act, 1961-nullifying the retrospective aspect of the 

legislation for transactions prior to 2012 and its effect on the current economic 

environment. 

 

I. INTRODUCTION  
The Indian Government and Cairn Energy (Cairn), after a long battle, have finally reached a 

settlement. This was achieved by the introduction of Taxation Law (amendment) 20212, which 

further amended the retrospective clause in the Finance Act3 (F.A.) and Income Tax Act4 

(ITA). 

This amendment was introduced only after Cairn had secured an order from a French tribunal 

to seize properties owned by the Government of India in that country.5 Further, it had also 

approached the southern district of New York seeking to make Air India jointly liable for the 

arbitration award. This article aims to explain the history of Retrospective Tax with reference 

to Cairn’s recently won international arbitration against the Government. 

 
1 Author is a student at Unitedworld School of Law, Karnavati University, India. 
2 The Taxation Law (amendment) 2021, No. 120, Acts of Parliament, 2021 (India). 
3 The Finance Act, 2012, No. 23, Acts of Parliament, 2012 (India). 
4 Income Tax Act, 1961, No. 43, Acts of Parliament, 1961 (India). 
5 FE Bureau, Cairn dispute: Finmin confirms French court order to freeze Indian assets in Paris, Financial 

Express (Dec. 21, 2021, 10:45 PM) https://www.financialexpress.com/industry/cairn-tax-dispute-finmin-

confirms-french-court-order-to-freeze-indian-assets-in-paris/2298888/. 
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II. BACKGROUND 

It all began with an acquisition made by the Dutch subsidiary of U.K. based Vodafone group. 

In 2007, Vodafone International Holdings B.V. (VIH), in an $11 billion deal, bought 100% 

shares of CGP Investment holding Ltd. from its holding company Hutchinson 

Telecommunications International Ltd. (HTIL). 

CGP Investment Ltd., a company incorporated in the tax haven country Cayman Island held 

controlling shares (67%) to the Indian telecom company Hutchinson Essar Ltd. (HEL) And 

hence gave VIH an indirect controlling stake in HEL. 

Soon after completion of this deal, the Indian tax department (ITD) issued a show-cause notice 

to VIH of payment worth $2.2 Billion as capital gains tax. VIH challenged this in the Bombay 

HC, stating that the transaction between HTIL and VIH did not involve the transfer of any 

capital assets located in India. The Bombay High Court gave the judgement in favour of ITD, 

asking VIH to pay the penalties imposed.6 

However, in 2012 this judgement was overturned by the Supreme Court of India, which held 

that the sale of shares in question did not amount to transfer of assets under the ambit of Section 

2(14) of the ITA7. Thereby discharging VIH of any tax liability. 

III. THE RETROSPECTIVE TAX 

Soon after this judgement was given by S.C., the F.A. 2012 was passed. The then Finance 

Minister Pranab Mukherjee was said to be the chief architect of this legislation and himself 

wrote that the purpose of the legislation was “to amend the Income Tax Act, 1961 with 

retrospective effect to undo the Supreme Court judgement in the Vodafone tax case”.8 Listed 

below are the amendments made under the F.A., which made the ITA retrospective- 

• Explanation 2 in the definition of “transfer” -Section 2(47) of ITA was added9. It said- 

“Transfer includes and shall be deemed to have always included disposing of or parting with 

an asset or any interest therein, or creating any interest in any asset in any manner whatsoever, 

directly or indirectly, absolutely or conditionally, voluntarily or involuntarily, by way of an 

agreement (whether entered into in India or outside India)”. 

 
6 Vodafone International Holdings BV v. Union of India, writ petition no. 1325 of 2010. 
7 Vodafone International Holdings BV v. Union of India, (2012) 6 SCC 613. 
8Cairn India, https://www.capricornenergy.com/media/2827/cairn-india-arbitration-background-international-

december-2020.pdf (last visited Jan 10, 2022). 
9 Income Tax Act, 1961, § 2(47). 
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• Under Section 9(1) of the ITA10 – 

“Explanation 4.- For the removal of doubts, it is hereby clarified that the expression ‘through’ 

shall mean and include and shall be deemed to have always meant and included ‘by means of’, 

‘in consequence of’ or ‘by reason of.’ 

Explanation 5. - For the removal of doubts, it is hereby clarified that an asset or a capital asset 

being any share or interest in a company or entity registered or incorporated outside India 

shall be deemed to be and shall always be deemed to have been situated in India, if the share 

or interest derives, directly or indirectly, its value substantially from the assets located in 

India.” 

Thereby making ITA a retrospective act. This meant that the onus of taxes fell back upon VIH. 

Further, due to this development, the Indian tax Assessing Officer (AO) initiated a 

reassessment against Cairn under Sections 147 & 149 of ITA11 regarding the internal 

restructuring that took place in 2006.  

IV. THE CAIRN TRANSACTION 

In 2006, Cairn U.K. Holdings Ltd. (CUHL) transferred shares of nine subsidiaries of Cairn 

group (including the entirety of share capitals of all subsidiaries) to Cairn India Holdings Ltd. 

(CIHL), a wholly-owned subsidiary of CUHL incorporated in the U.K. These subsidiaries 

were currently engaged in the Indian oil & gas sector. 

Further, the Cairn group sought to separate its business from India and list it as a separate 

identity; thus, Cairn India Ltd. (CIL) was incorporated in India- another wholly-owned 

subsidiary of CUHL. By October 2006, while restructuring, CUHL sold all the shares of CIHL 

to CIL. 

January 2007 bought what was then the largest IPO in Indian history. CIL was listed at the 

Bombay Stock Exchange. In the coming decade, Cairn energy sold its stake in CIL to first 

Petronas in 2009 and later to Vedanta in 2011. Consequently, CIL merged with Vedanta limited 

(V.L.), and by 2017 the merger was completed. This merger gave Cairn group a 5% stake in 

V.L. along with some interest in preferential shares.12 

 
10 Income Tax Act, 1961, § 9(1). 
11 Income Tax Act, 1961, § 147 & 149. 
12 INDRUJ SINGH RAI AND HARDEEP SINGH CHAWLA, INDIA AND RETROSPECTIVE TAX ON INDIRECT TRANSFERS: 

BURYING THE HATCHET, SCC ONLINE (DEC. 30, 2021, 10:45 PM) 

HTTPS://WWW.SCCONLINE.COM/BLOG/POST/2021/10/06/INDIA-AND-RETROSPECTIVE-TAX-ON-INDIRECT-

TRANSFERS-BURYING-THE-HATCHET/#_FTN7. 
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V. TIMELINE OF CAIRN ENERGY VS GOVERNMENT OF INDIA 

In 2014, when CUHL was preparing to sell its final shareholdings (~10%) in CIL, ITD started 

the probe in the aforementioned transaction and prohibited CUHL from selling its share as 

well. The ITD notification sought to implement the amendments made in 2012. In addition, it 

was reported that unassessed taxable income was found in the 2006 intragroup transfers made 

in the interest of the upcoming IPO. 

By March 2015, Cairn Group had initiated international arbitration proceedings under India-

UK BIT (Treaty) by filing a notice of dispute13. Cairn’s principal claims are that the 

assurance of fair and equitable treatment (FET) and protections against expropriation 

afforded by the Treaty have been breached by the actions of the ITD.  

The proceedings formally commenced in January 2016, after the appointment of the panel 

of arbitrators (tribunal). In the meanwhile, ITD continued to attach and seize the assets of 

Cairn to try to enforce such taxation. Among these, it withheld tax refunds amounting to 

$222.8 million due to CUHL in another matter. Dividends amounting to $159.8 million and 

proceeds from the aforementioned preferential shares were also seized by ITD in its efforts to 

recover the tax. 

On 21 December 2020, $1.2billion plus interest and costs were awarded to Cairn as 

damages by the tribunal. The tribunal stated that the Government had breached its 

obligations under the Treaty and unanimously ruled in favour of Cairn. 

By March 2021, Government moved to The Hague Court of Appeals to set aside the 

arbitration award given by the tribunal. However, the Court took a similar stance to that 

of the tribunal. In the meanwhile, Cairn started the process of filing applications in various 

countries to enforce its award, focusing on countries with high-value assets, including the 

U.K., Singapore, Canada, US, France, Mauritius, the Netherlands.  

In July 2021, it successfully managed to freeze 20 assets of the Government in Paris worth $20 

million.14 This ultimately motivated the Government to pass a bill scrapping retrospective 

taxation.  

VI. COMMENTS 

Scrapping retrospective taxation is a pragmatic and welcome move. Even though this 

 
13 Cairn Energy Plc and Cairn UK Holdings Ltd. v. Republic of India, PCA Case No. 2016-17. 
14 Cairn Energy freezes 20 Indian state-owned properties in Paris, https://www.business-

standard.com/article/companies/cairn-energy-freezes-india-s-state-owned-property-in-paris-reports-ft-

121070800276_1.html (last visited Jan 2, 2022). 
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legislation was primarily created with the aim to make Vodafone pay taxes, many companies 

got caught in the crossfire and created a whole host of new litigious problems for India. As 

many as 17 cases filed against India could go away with the aid of this new legislation, 

including Cairn & Vodafone.15 

Retrospective tax breached FET standards by applying tax burdens on transactions that were 

not taxable and had received the go-ahead when they were carried out. This tax violated the 

principle of legal certainty by depriving the investor of their ability to consider the legal 

consequence of their actions. 

By putting an end to applying taxes retrospectively Government is offering policy stability for 

the future. This will also reiterate India’s commitment under international treaties to potential 

or future foreign investors.16 In addition, a full refund of the amount paid to ITD under the 

2012 amendment, without any interest, will be returned to the investors, and this new act will 

also nullify any demands raised for indirect transfer of Indian assets before 29 May 2012. This 

is, however, subject to certain conditions such as withdrawal of pending litigation or furnishing 

of undertakings that no future claims for interest, damages, costs, etc., shall be filed. 

Therefore, as Cairn and Vodafone come from E.U. and U.K. jurisdictions- a favourable reversal 

of retrospective application could help India get the upper hand in new partnerships from 

foreign investors and become a harbinger of economic activity and growth. 

***** 

 
15 Kshama Loya & Vyapak Desai, The Cairn Energy case, Nishith Desai Associates (Dec. 15, 2021, 12:00 PM) 

http://arbitrationblog.kluwerarbitration.com/2021/07/02/the-cairn-energy-v-india-saga-a-case-of-retrospective-

tax-and-sovereign-resistance-against-investor-state-awards/. 
16 Iram Majid, Cairn Energy PLC and Cairn UK Holdings Limited (CUHL) v. Government of India: A rising and 

burning need for investor-State mediation in investor-State tax and energy-related disputes, SCC Online (Dec. 4, 

2021, 10:00 PM) https://www.scconline.com/blog/post/2021/03/08/cairn-energy-plc-and-cairn-uk-holdings-

limited-cuhl-v-government-of-india-a-rising-and-burning-need-for-investor-state-mediation-in-investor-state-

tax-and-energy-related-disputes/. 
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