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Capital Punishment in Relation to the 

Theories of Punishment in Indian Context 

 
RIDDHI JAIN

1 

 

ABSTRACT 

Laws are the guiding force which enables a person to distinguish just from unjust. In lieu 

of maintaining law and order it is of paramount importance to inflict penalty on 

revolting, undesirable and infamous people who aim at disturbing the equilibrium of the 

state by their atrocious activities and to augment societal values. 

In India, the Indian Penal Code, 1860 aesthetically defines and grades various offences 

on the basis of the gravity and impact that an offence can have on the society. The Section 

53 of the Code construes the kinds of punishment to which an offender can be charged 

with and these punishments derive their efficacy from deterrence, reformative, preventive, 

and retributive theories of punishment. 

Capital punishment is the most stringent punishment described in the Code, which is 

reasoned to effectively deter a man, which no other punishment is capable of.  A 

substantial change in 1955 was mandated, after which the courts had to record reasons 

for awarding death punishment. Its constitutionality has been challenged at numerous 

times and one such instance led to the genesis of the doctrine of rarest of rare cases.  

The Capital Punishment is criticised on grounds that it is ambiguous, inhumane, ignites 

revenge and affected by the subjectivity of the bench deciding despite that it is inflicted 

only in the most barbarous, cold-blooded, and gruesome offences. However, the 

consequences of putting a blanket ban on capital punishment will render the State 

incapacitated to take requisite steps in case a rarest of rare cases surface. 

 

I. INTRODUCTION 
There is no denying to the fact that the society we live in today has evolved from an unsocial 

or uncivilised order. A man has evolved from an uncivilised being to a human being. The 

laws, rules and customs steered development in the society which aided in the formation of 

what we call today as a civilised state. Laws are bodies of rules which regulate and 

administer human conduct in a civilised society. They act as a guiding force enabling a 

person to understand and distinguish between what is just or accepted to those that are 

 
1 Author is a student at Amity Law School, Delhi, India. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1041 International Journal of Law Management & Humanities [Vol. 3 Iss 6; 1040] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

prohibited. However, the guiding force alone can never be self-sufficient to maintain law and 

order in the society and hence, in addition it is of paramount importance to inflict a penalty 

on offender. Criminal law uses punishment as one of the measures to augment societal 

values, public morality from certain revolting, undesirable and infamous people who aim at 

disturbing the equilibrium of the state by their atrocious activities. 

In Criminal Law, punishment presupposes elimination of revolting, undesirable and 

mischievous constituents present in the civilised society. The elimination is settled by various 

ways such as by deterring potential offender, preventing the offender from committing 

offences and by reforming them into law-abiding citizens. The Indian Criminal Jurisprudence 

postulates the existence of such theories of punishments in various Codes and the signs of the 

aforementioned can be traced back to period of the Great Hindu Law-giver Manu, who 

elucidates the importance by punishment (danda) by stating that they alone can preserve the 

mankind and the wise considers it as the perfection of justice2.  

This paper shall focus on the various theories of punishments in Indian context 

aforementioned and elucidated in the Indian Penal Code, 1860 and shall also set-forth the 

possible significance or consequences of capital punishment as a form of punishment and 

what validity does it holds in twenty first century in the lights of John Rawl’s Theory of 

Justice as Fairness. 

II. PUNISHMENT: MEANING AND AIM 
John Locke believed that punishment presupposes the existence of law and accordingly all 

civilised society employ it as a tool of protection.3 The object of punishment was manifested 

by Manu as ‘Punishment governs all mankind, punishment alone preserves them and the wise 

considers punishment as the perfection of justice’.4 Further, Grunhut identified three essential 

components for the efficacy of punishments, viz. to act as a reasonable means of checking 

crime. The components are: -  

(i) The detection and punishment should be speedy and inescapable. 

(ii) After punishment, the offender should have a fair chance to restart his life. 

(iii) The state must hold superior values. 

Punishment is perhaps as old as crime. A standard case of punishment display five 

 
2 G.C HAUGHTON, INSTITUTES OF HINDU LAW 129 (3rd ed. 1869). 
3 K D GAUR, INDIAN PENAL CODE 134 (6th ed. 2016). 
4 ibid. 
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characteristics5 : - 

(i) Consequences considered unpleasant such as pain. 

(ii) Offence which is against the established legal rules. 

(iii) Imposed on offender for his offence when found guilty. 

(iv) Intentionally administered by humans.  

(v) Must be imposed by authority constituted by a legal system.  

Rawls explained that a person should be inflicted with punishment when he legally deprives 

other of some recognised natural rights on the grounds of violation of rule of law. The 

violation committed to be established by the trials in recognition of due process of law. It is 

essential that the rule of law should describe the punishment and penalty attached to it and 

such statute existed prior to the commission of offence6.  

The security of person’s life, liberty and protection of society is one of the indispensable 

functions of the State. This function of State is achieved by the application of the principle of 

prevention, reformation, retribution, and deterrence and on these principles the theories of 

punishment are propounded. To sum up, punishment requires inflicting pain or forfeiture on 

the wrong doer when found guilty. The punishment inflicted has to be in a definite manner as 

prescribed or recognised in the society of which he is a part of. 

III. THEORIES OF PUNISHMENT 
The State plays an indispensable role in protection of society and in discharge of this function 

the State employs various tools to curb or prevent any nuisance or inhuman behaviour it 

comes across. One such tool is that of punishing the wrong doer. By punishing the wrong 

doer the State not only rekindles the faith of the society but also protects its citizens. The 

function of the State is achieved by the application of the principle of prevention, 

reformation, retribution, and deterrence and on these principles the theories of punishment are 

propounded and discussed below.  

1. Deterrent 

The object sought to be achieved through punishment is primarily, to thwart the wrong-doer 

from doing a wrong for a subsequent time by inflicting exemplary sentence and secondly, to 

set him as an example in the eyes of society and majorly to that sect which have criminal 

tendency. In other words, punishment which aims to shows the repercussions of crime and to 

 
5 J.P.S. SIROHO, CRIMINOLOGY AND CRIMINAL ADMINISTRATION 96 (4th ed. 1992). 
6 64 JOHN RAWLS, TWO CONCEPTS OF RULES- PHILOSPHICAL REVIEW (1955). 
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demonstrate a lesson to others. 

One of the profounder of Analytical schools, Salmond regarded the deterrent aspect of 

criminal justice important for controlling crimes7. John Locke observed “to make crime an ill 

bargain to the offender”. The ill bargain will lead the society to learn the consequences of 

committing crime.  

In medieval period, the theory was the basis of punishment in England and relentless, 

inhuman punishments were inflicted even for minor or petty offences. During the Moghul 

period, harsh punishments such as death sentences or mutilation of limbs were imposed for 

petty offences8.  

It is often said that the society’s attitude and temperament regarding a certain crime and 

criminals undergo a sea change and is one of the unfailing tests of any society. Similarly, the 

deterrent theory which had acceptance earlier has been criticized on the grounds that it stands 

ineffective in achieving its aim of creating a psychological fear in the mind of potential 

offenders. Also, the excessive harshness and inhuman nature of the punishment gravitates 

spark within the society and tends to arouse sympathy in the minds of people against such 

offenders and abomination against the authorities. 

2. Preventive 

The object sought to be achieved by punishment is prevention of offenders by disabling them 

from repeating their crime by inflicting punishments, such as death, exile or forfeiture of an 

office9. The concentration of this theory is on prisoners and preventing them from committing 

any crime in future. However, the focus of deterrent ponders upon the prevention and by 

creating a psychological fear of punishment in the minds of potential wrong-doer. 

These extreme penalties as per the advocates of this theory ensure the prevention from 

repeating the heinous act by the offender. In earlier times, maiming was resorted to prevent 

wrong doers from committing the same offence in future by amputating the part of the body 

accountable for committing the offence. An illustration of theft can be taken, wherein a 

thief’s hand would be amputated as a punishment in order to prevent him from repeating the 

said offence.   

The theory propounds that to prevent crimes the offenders shall be awarded with punishments 

such as death or imprisonment. The critics point out that the punishment causes an 

 
7 PATRICK JOHN FITZGERALD, SALAMOND ON JURISPRUDENCE 94-100 (12th ed. 1966). 
8 K D Gaur, INDIAN PENAL CODE 134-139 (6th ed. 2016). 
9 ibid. 
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undesirable effect on first offenders or juvenile offenders in scenarios where punishment is 

that of imprisonment as they come in association with hardened criminals. 

3. Retributive 

The earliest identified form of punishment for an offence was based on vengeance. The 

primitive society’s punishment theory derived its genesis from retributive theory where the 

victim or the person wronged was permitted to have revenge against the offender or wrong 

doer. As identified in Shiv Ram v. State of Uttar Pradesh10, “the basis for criminal 

administration as per this theory was based on the principle ‘an eye for an eye’, ‘a nail for a 

nail’ and ‘a limb for a limb”.   

In the civilised society, the punishment is imposed on the wrong doer by the State in its 

corporate capacity rather than permitting the victim or the person wronged to avenge. The 

advocates of this theory put forward the argument that the wrong-doer deserves to suffer 

because unless he is awarded the punishment he deserves there are possibilities that the 

victim will seek individual revenge or he would refuse to be a part of the criminal justice 

system by refusing to make a complaint or offer his testimony. Thereby, leaving the state 

handicapped in dealing with criminals and to maintain peace and harmony in the civilised 

state. Whereas, in cases where the victim seeks to avenge himself for the wrong, it will lead 

the civilised society to uncivilised one and a human being to uncivilised being. 

The theory is criticised on its very founding principle, which is ‘revenge’. The theory 

glorifies the instinct for revenge which exists not only in the person wronged but also in 

society at large. The critics of this theory point out that revenge and justice cannot be put on 

the same pedestal rather revenge is justice gone wild which in turn aggravates the mischief 

and hatred in the society. 

4. Reformative 

As the name suggests, the object of punishment as per this theory is to reform the criminals 

and punishment acts as the guiding force which contributes to reform the behaviour of 

criminals. This reformation is accomplished by educating them and teaching some extra 

activities such as art, craft or industrial work during their imprisonment. These activities not 

only help them in utilising their time of imprisonment effectively and efficiently but also aid 

in leading a good and responsible life after their release from jail. Thereby, reforming the 

behaviour of an uncivilised being into a civilised one, so after his release he can be accepted 

and as well as contribute in the interest of civilised society of which he is a part of. 

 
10 (1998) 1 SCC 149. 
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The theory also suggests that the judge while awarding punishment should take into 

consideration the character, age, education, family background, income, circumstances under 

which the crime was committed and other necessary factors which in turn will aid the judge 

to account for the reasonable punishment which will serve the ends of justice. However, it is 

impediment to note that entrusting such powers to the judge can lead to arbitrary decisions if 

no proper check is put on them. 

The theory is criticised on the stance that criminals are the people who have committed a 

wrong not just against a person or the victim but the society at large and in lieu of their acts 

they need to be punished to create a sense of security and peace amongst the victim and the 

society at large and also giving his example to the society and to create a psychological fear 

in the minds of the potential wrong doer. However, as per reformative theory criminals are 

sent to prisons for reformation in their behaviour but the same renders the concept of 

punishment futile and ineffective by making prisons akin to dwelling house. The deterrent 

motives should not be forgone altogether for reformative approach. 

IV. RECOGNITION BY THE INDIAN PENAL CODE, 1860. 
The Indian Penal Code (“IPC”) is a comprehensive piece of legislation which contributed in 

the genesis of unification of criminal jurisprudence in India. The code envisages range of 

inhuman, uncivilised and anti-social behaviour which can be committed against the society 

and mankind. More than one and a half century old code not only defines the offence but also 

supplements them with the requisite punishment. For instance, the offence of murder has 

been explicitly defined under Section 300 of IPC and the punishment for the same is 

specified under Section 302. 

The piece aesthetically grades various offences on the basis of the gravity as it is understood 

by the legislature and in terms of the impact that an offence can have on the society. The 

gravity of offence is generally understood in terms of social danger posed by it11. As an 

illustration, five or more persons who committed dacoity and in pursuance of it committed 

murder shall be punished with death, imprisonment for life or rigorous punishment which 

may extend to 10 years.  However, persons making preparation to commit dacoity shall be 

punished with rigorous imprisonment for a term which may extend to ten years. From the 

above illustration it can be clearly deduced that the legislature has graded various offences 

and allocated their punishments as per the severity and gravity understood by them. As 

Bentham advocated for contrasting magnitude of punishments for contrasting offences 

 
11 RUPERT CROSS, ENGLISH SENTENCING SYSTEM 139 (1971). 
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“Individualisation of punishment implies that the criminal sanction should fit the offender 

instead of fitting the offence”.12 

Section 53 of the IPC construe the kinds of punishment to which an offender can be charged 

with. They are, death, forfeiture of property, fine, imprisonment for life and imprisonment 

which could be simple or rigorous (with hard labour). The scheme of punishment in IPC is 

laid down under Sections 53 to 75 and it derives its efficacy from the various theories of 

punishment discussed above.  

Code earlier also included Whipping as one of the punishments added in the IPC by the 

Whipping Act of 1864. However, it was abolished in 1955 on the stance that it is an inhuman 

and cruel nature of punishment and amounts to a barbarous act. The punishment of whipping 

is nevertheless continued in countries such as England, the United States, France, and 

Germany13. Originally, the code also had a form of punishment known as “transportation of 

life” which was substituted by imprisonment for life.  

The Amendment Bill of 197814 put forwarded the need to add four more punishments in 

addition to the existing ones. They are, community services, Compensation to victims of 

crime, public censure, and disqualification from holding office.  

The victim of crime did not attract attention of the legislature and the compensation granted 

to victims, if any was under Section 357 of Criminal Procedure Code (“CrPC”) which was a 

limited power on the courts as it was subject to the number of fines. Later in, Sarwan Singh15 

it was held that the compensation power is not ancillary but in addition hence, a liberal 

interpretation of Section 357. Further, to overcome the plight of the victims Section 357A of 

CrPC16 was enacted. 

Public censure is one of the forms of punishments recognized in countries such as Columbia17 

and Russia18 for certain identified offences such as white-collar crimes or tax crimes etc. The 

Law Commission of India19 suggested this as one of the tools of punishment. 

Under Community service the offender is not deprived of his liberty rather it is served either 

at the place of offender’s place of work or where the accused is domiciled. This method of 

 
12 10 HALSBURY’S LAWS 487 (3rd ed. 1964). 
13 GAUR, supra note 7. 
14 The Indian Penal Code (Amendment) Bill 1978. 
15 Sarwan Singh v. State of Punjab, (1978) 4 SCC 111. 
16 Code of Criminal Procedure (Amendment) Act 2008. 
17 Columbia Penal Code, art 42, 52, 54. 
18 Fundamentals of Criminal Legislature of USSR 1969, art 28. 
19 Law Commission of India, 42nd Report on Amending the laws in Indian Penal Code para 2.16. 
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punishment is opted in those scenarios where it is considered that the offender doesn’t needs 

to be isolated from the society.  

Disqualification from holding public office and contest in Elections will amount to a requisite 

deterrence. For Instance, Section 8(3) of Representation of People’s Act, 1951 disqualifies 

any person who has been convicted for 2 years or more for a period of 6 years20, Ms. 

Jayalalita was sentenced for more than 2 years of imprisonment hence, she was not appointed 

as Chief Minister of a State under Article 164(1)21 read with Article 164(4). 

V. CAPITAL PUNISHMENT AS A FORM OF PUNISHMENT 
The capital punishment is the most stringent punishment prescribed in IPC. The framer of the 

IPC, Sir James Stephens favoured withholding of capital punishment as according to him the 

punishment of death effectively deters a man, which no other punishment is capable of. 

Although, it is identified as the most effective way of deterrence but the same is to be 

practiced against certain specified offence which according to the legislature uphold the 

maximum pessimist and adverse effect on the society.   

The IPC provides for capital punishments in the offences specified as Abetment of Mutiny 

(Section 32), waging war against the Government (Section 121), Fabrication of false 

evidence leading to one’s conviction for capital offence (Section 194), Murder (Section 302), 

Abetment of suicide of child or insane person (Section 305), Attempt to murder by a life-

convict (Section 307), Rape causing death of victim or resulting in persistent vegetative state 

of victim (Section 376A)22, Habitual offender of rape victim (Section 376E)23,Dacoity with 

murder (Section 396). 

Till 1983 there was another offence recognised which resulted in capital punishment. As per 

Section 303, murder committed by a life convict did not provide for any other alternative 

punishment and hence, death sentence was mandatory if all the essential of Section 303 were 

satisfied. The constitutional validity of said provision was challenged in Mithu v. State of 

Punjab24, on the grounds that the said provision is in violation of Article 14 and 21 of the 

Indian Constitution. The Supreme Court held it unconstitutional and also the Section stands 

repealed and no categorisation is created between a person committing the offence of murder 

for the first time and a life-convict committing the offence of murder as both will be 

punishable under Section 302 of IPC.  
 

20 B.R Kapur v. State of Tamil Nadu, (2001) 7 SCC 231. 
21 INDIA CONST. art 164 cl. 1. 
22 Criminal Law (Amendment) Act 2013. 
23 Ibid. 
24 (1983) 2 SCC 277. 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1048 International Journal of Law Management & Humanities [Vol. 3 Iss 6; 1040] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

 

The Section 302 of IPC stipulates punishment for murder as either death or imprisonment for 

life and in addition fine can also be charged. Till 1955, instead of imprisonment for life 

punishment prescribed was of ‘transportation of life’ which was substituted with 

imprisonment on the stance that it is an inhuman and cruel nature of punishment and amounts 

to a barbarous act. It is pertinent to note that prior to the Amendment in CrPC in 1955 it was 

mandatory for the courts to award death punishment for murder and if they recourse to any 

lenient punishment the reasons were to be recorded Now, the courts have to record reason for 

awarding death punishment. 

The constitutional validity of death sentence has been challenged at numerous instances. The 

first instance was in Jagmohan’s case25, wherein the said provision passed the constitutional 

test and held not to be in violation of Article 14, 19 and 21. However, it led to amendment 

and addition of a new provision in CrPC according to which judges were to mention reasons 

in judgment for inflicting death penalty26. In one of the landmark cases the controversy 

surrounding death penalty was settled by the Supreme Court where it was held that it should 

be sparingly used in rarest of rare cases27.  

VI. IDENTIFICATION OF RAREST OF RARE CASES 
It is rightly established by the virtue of series of cases and amendments that death penalty 

cannot be inflicted in all the cases and the judges have to support their judgment by 

mentioning and explaining the reasons. Thereby, advancing the concept of rarest of rare 

cases. The Bachan Singh28 case, imperatively highlighted that in offences like murder where 

life imprisonment and death both are the suggested punishments as per the IPC, they will not 

be on same footing or will not be placed on the same pedestal as life imprisonment is the rule 

and murder is an exception. Thereby, employing humane concern on the outlines of 

legislative policy as enumerated in Section 354(3) of CrPC.  

The rarest of rare case as enunciated in Bachan Singh case play an integral role in enabling 

the society to accustom to the doctrine of rarest of rare case. It is ingrained that every member 

of the society owes a debt to other members for protection and death penalty can gravitate 

spark within the society and tends to arouse sympathy in the minds of people against such 

offenders and abomination against the authorities. However, this will not be in every instance 

 
25 Jagmohan Singh v. State of Uttar Pradesh, (1973) 1 SCC 20.  
26 Code of Criminal Procedure 1973, No. 2, Acts of Parliament, 1973. s 354(3). 
27 Bachan Singh v. State of Punjab (1980) 2 SCC 684. 
28 Ibid. 
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and in those cases where the collective conscience is shaken to the extent that the society 

expects the authorities to inflict death penalty irrespective of their personal opinion. It was 

also held that proper accounts shall be drawn for aggravating and mitigating circumstances 

wherein full accountability should be given to mitigating circumstances. 

The instances where a case shall be referred to as rarest of rare were laid down in Machi 

Singh29. The criteria for determining it is identified as: - 

(i) Murder committed in extreme and brutal nature.  

a. Eg:- Victim’s house set on fire with an intention to roast him alive, or 

Victim subjected to torture or cruelty leading to death. 

(ii) The motive behind murder is total depravity and cruelty. 

a. Eg: - Cold blooded murder with intention to inherit property, or 

Murdering for the sake of monetary reward.  

(iii) Murdering a person belonging to backward classes it also covers the cases of dowry 

deaths. 

(iv) Gravity or Magnitude of offence committed is massive. 

(v) When victim is an innocent child, a public figure or woman. 

The Supreme Court in Jagmohan Singh30 upheld the constitutionality of capital punishment. 

Although, Mr. Garg argued on the stand that CrPC lays down an in-depth procedure to find if 

a person is guilty and its extent is limited to that. No procedure is laid down to determine 

whether death sentence is appropriate or not. The Supreme Court found no substance in the 

argument. And further laid down that ignorance of law cannot be pleaded and when a person 

is charged with murder, he knows that he is liable of death sentence as per Section 302.   

The criticism against the doctrine of rarest of rare cases is not just its ambiguity but also 

subjective interpretation. As the minority view by J. Bhagwati in Bachan Singh31 case laid 

down the criticism of death penalty in Indian Criminal Jurisprudence as the IPC doesn’t 

necessarily provides for the legislative guidelines as of when the death sentence should be 

imposed on a person. Such a loophole gives rise to greater amount of subjectivity on the 

composition of bench.  

For subjective interpretation it is pertinent to review and compare two cases in which similar 

 
29 (1983) 3 SCC 470. 
30 Jagmohan Singh, supra note 24. 
31 Bachan Singh, supra note 26. 
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offences were committed however punishment awarded were different. In Kumudi Lal v. 

State of Uttar Pradesh32, a girl of 14 years of age was raped and murdered when resisted, 

which did amount to cold-blooded and brutal murder and the punishment awarded was of 

death sentence under Section 302 of IPC which was modified and altered to imprisonment for 

life. 

However, in Laxman Naik v. State of Orissa33, the case involved facts similar to the above-

mentioned case wherein, a young girl of 7 years was brutally raped and murdered. The 

punishment awarded in this case was of death sentence and was also affirmed by High Court. 

The two cases clearly highlight the inconsistency, arbitrary and subjective interpretation that 

the doctrine of rarest of rare case holds. Expressions like ‘cold-blooded’, ‘extreme’, ‘brutal’, 

‘uncommon’ and ‘gruesome’ are not definitive and conclusive and leave a room open for 

subjectivity. The sentence of death is the highest order of punishment prescribed in the Indian 

Criminal Jurisprudence and its findings are based on the option when life imprisonment is 

unquestionably foreclosed34, thereby putting a question on the prudence of legislature and the 

arbitrary use by judiciary.  

VII. VALIDITY OF CAPITAL PUNISHMENT IN TWENTY-FIRST CENTURY 
The recent execution of death penalty was beheld in the infamous gang-rape and murder case 

of Nirbhaya35 in March 2020. In the wake of the brutality witnessed in the case, India ushered 

in various reforms and amendments by way of expanding definitions, introducing series of 

criminal offences that are committed against women, setting up of fast-track courts, 

intensifying punishments of such offences and also making the trial procedure more victim 

friendly.  

In 21st Century, five executions have taken place including Nirbhaya’s case. The first 

execution of 21st Century in India was observed in the case of Dhananjoy Chatterjee v. State 

of West Bengal36, wherein a security guard raped and murdered a helpless school going girl 

of 18 years in the most barbaric and heinous manner which shocked the judicial and societal 

conscience. It was contemplated as rarest of rare cases and death sentence was imposed under 

Section 302 of IPC.  

 
32 (1999) 4 SCC 108. 
33 (1994) 3 SCC 381. 
34 Bachan Singh, supra note 26. 
35 Mukesh & Anr. v. State for NCT of Delhi & Ors, (2017) 6 SCC 1. 
36 (2004) 9 SCC 751. 
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The second execution was of Mohammed Ajmal Amir Kasab37, a Pakistani national was 

responsible for November 26, 2008 Mumbai attack in furtherance of conspiracy (Section 

120A38) and the sole surviving member of his terrorist group who entered India through 

Arabian Sea. The brutal assault left the entire city of Mumbai traumatized and scarred. The 

terrorists killed 166 people, injured 238 people, and destroyed property worth over Rs. 150 

Cr. He was charged with a total of 86 offences including waging war on India (Section 

12139). It was remarked by J. ML Tahaliyani “he lost his right to humanitarian treatment”. 

He was awarded death sentence for 5 offences. 

The third execution was of Mohd. Afzal Guru40, wherein five heavily armed men entered the 

Parliament Complex when the Parliament was in session, they inflicted heavy casualties on 

the security guards. The five terrorists killed 9 persons and injured 16 persons ultimately all 

five of them were killed. Afzal Guru with Shaukat Hussain, Afsan Guru and S.A R Gilani 

were accused and tried under charges of waging war, conspiracy, murder etc. The death 

sentence was imposed on Afzal Guru. 

The fourth execution was of Yakub Menon41, the brother of prime suspect Tiger Menon, 

guilty of committing terrorist activities in Bombay. The blasts of 1993 claimed 257 lives. He 

was sentenced to death for committing criminal conspiracy to carry out terrorist activities and 

murder, abetting terrorist activities and illegal possession of arms and ammunition.  

Contradicting Perception of the Society to Capital Punishment 

The common parlance in all the above cases is the thread of brutality, cruelty and most 

importantly the effect which left the society in grief and despair which shocked not just the 

human conscience but judicial conscience too. Further, two recent cases have been discussed 

to understand the contrasting perception of the society in the instance of execution of 

convicts.  

• Nirbhaya’s Case. 

During 2012, in total 24,923 cases of Rape were recoded under Section 376 of IPC as per the 

NCRB report42. The Nirbhaya43 was one of such cases of rape where a girl was gang-raped 

and murdered. It becomes crucial to note that death sentence was not issued in all of the rape 

 
37 Mohd. Ajmal Amir Kasab v. State of Maharashtra, (2012) 9 SCC 1. 
38 Indian Penal Code 1860, No. 45, Acts of Parliament, 1860. 
39 Ibid. 
40 Mohd. Afzal Guru and Shaukat Hussain Guru v. State (NCT) National Capital Territory, Delhi , AIR 2005 SC 

3820.  
41 Yakub Abdul Razak Menon v. State of Maharashtra, (2015) 9 SCC 552.  
42 NCRB, Crimes in India 2012 Statistics pg. 387-388. 
43 Mukesh, supra note 34. 
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cases of 2012, then what made the judicial authority to issue death warrant against accused in 

Nirbhaya was the gravity and monstrosity with which the offence was committed by the 

accused. The offence of rape or in case of murder too, the offence per se is gruesome and 

brutal and for any rape victim the offence will add up to the definition of rarest of rare cases. 

However, in all rape cases the death sentence is not awarded. Nirbhaya was one of those 

cases which shook the entire country, was discussed on world platforms, millions came out 

for protest and which also led to various reforms and amendments by way of expanding 

definitions, introducing series of criminal offences that are committed against women, setting 

up of fast-track courts, intensifying punishments of such offences and also making the trial 

procedure more victim-friendly. In cases such as Nirbhaya, which tremble the foundation of 

humanitarian approach should be meted with deterrence and such criminals’ reformation 

back to society is not only a far-fetched thing but reformation will also cripple the sense of 

security and interest of society towards judiciary and the State.   

• Mohd. Afzal Guru’s Case. 

Another important yet controversial case was of Mohd. Afzal Guru44, the execution sparked 

controversy and questions on the independency of judiciary. The charges were framed against 

the accused under IPC, Prevention of Terrorism Act, 2002 (“POTA”) and Explosive 

Substances Act. The accused in this case were identified as Mohd. Afzal Guru, S.A.R. Gilani, 

Afsan Guru and Shaukat Hussain and death sentence were imposed under Section 302 read 

with Section 120-B and Section 3(2) of POTA. The High Court affirmed the death sentence 

of Afzal Guru and Shaukat Hussain under Section 302 read with Section 120-B and at the 

same time allowed S.A.R. Gilani and Afsan Guru’s appeal. The challenges made on 

conviction and sentences were that under Section 120-B of IPC or Section 3(3) of POTA the 

maximum sentence is life imprisonment and not death.  

However, the death sentences were affirmed in accordance with the law (Section 302) and 

also the case was labelled as the rarest of rare cases as no comparable or parallel case has 

ever occurred and observed in yesteryears since independence which embodied the terrorist 

act of gravest austerity. Shaukat’s appeal was partially allowed and was thereby, convicted 

under Section 123 of IPC.   

The execution of Afzal Guru put across a question on the independency of judiciary as many 

blamed that the trials were not fair and proper legal representation as enshrined in Article 21 

and Article 22 were not made available to him. Additionally, claims were made that the 

 
44 Mohd. Afzal Guru and Shaukat Hussain Guru, supra note 39. 
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execution was based on circumstantial evidence and above that the Act applied in this case 

was POTA which was enacted by the parliament after the Parliamentary Attacks. These were 

allegations which sparked sympathy in the minds of certain people and abomination against 

the authorities and to this day certain sect addresses him as a martyr and not a terrorist. The 

incident of Parliamentary attacks shook the entire nation and conscience of the society, the 

case rightly qualified as rarest of rare cases, sentence pronounced was in accordance with law 

nevertheless, became a topic of discussion and was termed as a stain on India’s democracy45 

by many. 

International Theories and their Application in India. 

Utilitarianism is a theory which is based on the ideologies to promote maximum happiness 

and welfare for individuals, the actions employed to achieve such happiness could bear 

positive or negative consequences. An action will be termed as unethical if the negative it 

offsets and surpasses the benefits. The theory squarely fits to the issue surrounding the 

controversy of whether capital punishment is valid or not since, this form of punishment 

produces both positive and negative consequences. The Utilitarianism assuredly doesn’t 

support absolute ban as it is based on maximizing society’s overall well-being46.  

Moving ahead, with the most important moral and political philosopher of twentieth Century- 

John Rawls and his Theory of Justice47.  His theory of distributive justice proposes a principle 

Each person has an equal claim to a fully adequate scheme of equal basic rights and liberties. 

The principle is comprehendible as each person living in a democratic or civilised society has 

a right to life and no one lie in one’s power to oust someone’s life without any reasonable 

cause. The theory accounts for the State authorities to punish for rationality and human good. 

As per Rawls’ citizens are equal, free, rational and reasonable in the sense that they undertake 

all measures for cooperation which showcases their sense of justice. However, criminals or 

citizens who violate the laws or deprive other of their right and liberties will be witnessed as 

unreasonable as per Rawls definition of citizen. Thereby, Rawls’s principle of Justice allows 

for capital punishment and does not put a complete ban on it in a civilised and democratic 

society to deter violation of the rights and liberties. Although, Rawls did not discuss capital 

punishment, but he defined the purpose of criminal law as the basis to uphold natural duties 

and to impede potential criminals to cause any injury and to serve these ends punishments are 

 
45 Arundhati Roy, The hanging of Afzal Guru and the strange case of the attacks on the Indian Parliament 

(2006) 
46 AMARTYA SEN & BERNARD WILLIAMS, UTILITARIANISM AND BEYOND (1982). 
47 JOHN RAWLS, A THEORY OF JUSTICE 60-34 (1971). 
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prescribed48. As per the principle of justice it is deemed to be rational to take such measures 

which are mandatory to maintain just institution. The Rawls distinguished procedural kinds 

of justice one of which is imperfect procedural justice which are elucidated in criminal trials 

under which independent criterion for fairness is present but a procedure that guarantees the 

outcome is not.  

As far as John Rawl’s theory is concerned in the Indian context it becomes essential to note 

that as per his principle of justice the Indian Constitution in its Part III envisages fundamental 

rights amongst which Article 14 to 18 deals with rights to equality and Article 21 provides 

with right to life and liberty. Further, the IPC under Chapter IV from Section 76-106 provides 

with the general exceptions defining the reasonable causes under which a person may be 

excused for his sins. Further, IPC describes certain set of offences and under which State 

authorities are justified to execute the offenders in lieu of the gravity of offences committed 

by them nevertheless, capital punishment is always the last resort and to be applied only in 

those cases which are observed to be rarest of rare. It is contemplated that the CrPC or law 

doesn’t provide for the set procedure and is ambiguous to identify the rarest of rare cases or 

whether an accused is liable for death sentence or not but applying Rawls’s theory it can be 

explained that procedural part is defined to establish the truth about a person’s guilt and it is 

impossible to design a set pattern or a straight-jacket answer to lead to solution. Different 

cases have different circumstances, and no two cases can have exact similar facts.  

As recommended by the Law Commission49 the capital punishment should be abolished for 

all offences other than terrorism as measures to national security. It shall be accentuated that 

in past twenty year, total five executions have taken place out of which three were for 

terrorist activities and the rest for rape cases. As made clear in various judgments that death 

sentence is the last resort when the offence so committed is of such a nature which is brutal 

and gruesome which shakes the collective conscience of society and judiciary. Both the rape 

cases in which death sentence was awarded were rarest of rare cases as aforementioned. 

Therefore, completely doing away with the provisions of death penalty will not provide with 

adequate solution and will leave the authorities and judiciary incapacitated to deal with 

offences of gruesome and cold-blooded nature arising in future which will ultimately cause 

public to not entrust judiciary. 

 
48 Ibid. 
49 Law Commission of India, 262nd Report on The Death Penalty. 
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VIII. CONCLUSION 
It is incontestable that worldwide criminal law presupposes punishment as a tool or a measure 

to inflict pain on the wrong doer when found guilty of committing an offence which in turns 

ensure safety in the civilised society for future. Thereby, punishment aids in elimination of 

revolting, undesirable and mischievous constituents present in the civilised society by way of 

inflicting deterrence, prevention, retribution, and reformation as per the offence committed by 

them. 

In India, the IPC not only defines various offences but also prescribes punishments on the 

basis of the gravity of the offence as it is understood by the legislature and in terms of the 

impact that can be created in the society on account of it. The punishments in the IPC are set-

forth on the principles of deterrence, prevention, retribution and reformation and these 

principles are well recognised as theories of punishments. Section 53 of IPC prescribes 

punishments on the basis of aforementioned theories.  

The International stance on Capital Punishment has escalated significantly and many 

countries have abolished it as a form of punishment. The International Covenant of Political 

Rights in its Article 6 contains essential safeguards that shall be followed by the signatories 

who retain capital punishment and nowhere, it abolishes its usage. Although, amid all the 

uproar in Nirbhaya’s case, the executions were condemned by the International Commission 

of Jurists and Amnesty International-India.  Apart from India, Australian Law provides death 

penalty for the offences of murder and rape and so is the position in the USA.50  In India 

capital punishment is a recognised form of punishment for heinous offences dealt under 

Section 302, 376 etc. The Law Commission in its 262nd report also recommended that capital 

punishment should be done away with now except for the cases of terrorism. Thereby, not 

putting a blanket ban on it. 

At this point it becomes essential to note the cases in India in which death sentence was 

awarded and accused were executed. Past twenty years cases are studied in which, total 5 

executions have been made out of which 3 were of terrorist act and rest were rape cases. All 

the 5 cases squarely fall within the definition of rarest of rare cases and these cases not only 

shook the human conscience but also the judicial conscience. Even though terrorist and rape 

cases in its very nature are different but these 5 cases have one common thread running 

between them, that is of brutality, gruesomeness, and inhuman act against the victim(s) which 

a person in normal course cannot even imagine.  

 
50 DR. N.V. PARANJAPAY, STUDIES IN JURISPRUDENCE AND LEGAL THEORY 278 (8th ed. 2016). 
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Capital punishment is identified as retributive and preventive form of punishment which is 

also capable of bringing about deterrence in society. Many argue that it is no longer an 

effective means of deterrence and also against the basic fundamental rights. In support of 

capital punishment in Indian context it can be asserted that there are certain cases which are 

so monstrous and horrifying in nature that the societal conscience to such a level is afflicted 

that no punishment less than a death sentence can qualify as justice or a fair decision. As 

remarked by J. ML Tahaliyani in Ajmal Kasab’s case that “he lost his right to humanitarian 

treatment” similarly such offenders lose their right to humanitarian treatment for commission 

of barbarous offences. All the more, in India death warrant is issued only and only in rarest of 

rare cases and it is always an exception. Hence, completely removing the provision of capital 

punishment will render the country at a greater risk as it will incapacitate the State to take 

requisite steps in case a rarest of rare cases surface. 

***** 
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