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  ABSTRACT 
The five-judge bench in this landmark judgment unanimously proclaimed section 497 as 

unconstitutional as this section directly opposes the principles enshrined in Articles 14, 

15(1), and 21 of the Indian Constitution.  

It was a much-awaited verdict as this 158-year-old section of the Indian Penal Code, 1860 

doesn’t present any relevant existence in the present-day society because now women is an 

equally important player in the society and gone are the days when women used to be 

perceived as the property of men. 

Keywords: Adultery, Landmark Judgement, SC of India.  

 

I. CASE FACTS 
In this particular case, a writ petition was filed in the court of law. Here, the petitioner was an 

ordinary citizen of India, named Joseph Shine and the Union of India constituted as respondent. 

The petition was filed under the ambit of Article 32 of the Constitution of India. 

This petition raised the question of the constitutional validity of a 158-year old law on adultery 

as mentioned in section 497 of the Indian Penal Code, (IPC) 1860. Apart from this, the 

constitutional validity of section 198 of the Criminal Procedure Code, (CrPC) 1973 was also 

challenged in this petition mainly because it provides for a detailed procedure for prosecution 

of offenses against marriages. 

The writ petition was allowed and the case was first discussed in detail by a three-judge bench.  

II. ISSUE  
In this case, the major issues that were framed by the court are as follows:- 

1. Whether section 497 should be still treated as a criminal offense considering the 

changes our society has been through since the legislation of the Indian Penal Code was 

passed? 

 
1 Author is a student at Symbiosis Law School, Pune, India. 
2 Author is a student at Symbiosis Law School, Pune, India. 
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2. Whether section 497 violates Article 14 and Article 15 of the Indian Constitution if it 

can be proved that such a provision is arbitrary and discriminative against one gender? 

3. Whether it can be said that the woman is a mere chattel of men because if the husband 

permits the wife to have sexual intercourse with a third party, there is no offense of 

adultery? 

4. Whether section 497 infringes the notion of privacy as enshrined in Article 21 by not 

allowing women to maintain their sexual dignity and autonomy? 

5. Whether section 198 of the CrPC be struck down if it is proved before the court that 

section 497 of IPC is no longer relevant because it is constitutionally invalid? 

III. CONTENTIONS FROM BOTH SIDES 
(A) Contentions on behalf of the Petitioner 

The counsel for the petitioner asserted that section 497 of the IPC, which criminalizes the 

offense of adultery is no longer constitutionally valid in the 21st century mainly because: 

1. This provision violates Article 14 and Article 15 of the Indian Constitution by being 

extensively arbitrary and unjust. This contention was based on the ground that women 

couldn’t be punished as an abettor and this stratification was against the principle of 

equality as it was solely based on the notions of gender. 

2. The wife of the adulterer had no right to prosecute the woman with whom her husband 

committed this act of disloyalty. However, by closely analyzing it was established that 

such a right was available to the husband of the adulteress, hence it can be inferred that 

this provision was against the principle of justice.  

3. It is also unconstitutional mainly because it was based on the assumption that women 

are inferior to men and can be considered as a mere chattel of the husband. This 

argument of the counsel was mainly to challenge the phrase of the provision which 

implied that if the consent of the husband of the adulteress is taken, there constitutes no 

offense of adultery.  

4. The petitioner also alleged that section 497 of IPC is unconstitutional because it 

contravenes the right to privacy as included under Article 21 as the institution of 

marriage is between two mature persons and by keeping this as an offense, the law of 

our country tries to interfere in this institution. Apart from this, Article 21 also includes 

the right to live a life with dignity and this section doesn’t allow a woman to maintain 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2095 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 2093] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

her sexual liberty as per her choice, and hence it was contended by the petitioner that 

the overall dignity of woman is undermined by this section. 

5. The petitioner felt that society has undergone immense changes and the 

decriminalization of adultery will not have any repercussions on the institution of 

marriage.  

(B) Contentions on behalf of the Respondent 

After analyzing the case, the counsel for respondents argued that section 497 of IPC is 

constitutionally just mainly because:  

1. In the 21st century, there still are chances that such an offense may create a dent in 

family relations and there should be some provisions in the law to punish the culprit to 

protect the holy institution of marriage. 

2. Section 497 is in coherence with the spirit and principles of the constitution as it is 

guarded by Article 15(3) of the Indian Constitution, this article empowers the state to 

draft various legislations to uplift women and children. It was thus contended by the 

court that section 497 is a special provision for women.  

3. The respondent’s counsel urged before the court of law that if either of the partners 

commits adultery with a third party then the notion of privacy in marriage is already 

broken and the existence of such a provision, which criminalizes adultery does not 

violate any fundamental right. 

4. Adultery, according to the respondents, has an effect on the family and culture as a 

whole. It is a crime committed by an outsider with complete knowledge of the 

marriage's sanctity. 

IV. RULE 
(A) Article 14 of the Indian Constitution, 19503 states that 

Within the Indian boundaries, the state shall not deny any individual equality before the law or 

equal protection under the law. 

(B) Article 15 of the Indian Constitution, 19504 states that 

 (1) The State shall not discriminate against any individual on the basis of religion, color, 

caste, sex, birthplace, or any similar factors.   

 
3 Only relevant part of the rule has been extracted here owing to the length of the provision.   
4 Only relevant part of the rule has been extracted here owing to the length of the provision.   
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(3) This article does not influence the State's potential to deliver special laws for women 

and children. 

(C) Article 21 of the Indian Constitution, 1950 states that 

Nobody's life or personal liberty can be stripped away from him/her except the due course of 

action established by law. 

(D) Section 497 of the Indian Penal Code, 1860 states that 

“Adultery.—Whoever has sexual intercourse with a person who is and whom he knows or has 

reason to believe to be the wife of another man, without the consent or connivance of that man, 

such sexual intercourse not amounting to the offense of rape, is guilty of the offense of adultery, 

and shall be punished with imprisonment of either description for a term which may extend to 

five years, or with fine, or with both. In such case, the wife shall not be punishable as an 

abettor.” 

(E) Section 198 of Criminal Procedure Code, 19735 states that 

“Prosecution for offenses against marriage-  

(1) No Court shall take cognizance of an offense punishable under Chapter XX of the Indian 

Penal Code, 1860 except upon a complaint made by some person aggrieved by the offense.” 

V. RATIO 
• This case dealt with the constitutional legitimacy of section 497 of the IPC, 1860 and 

in the process of setting out the verdict the validity of section 198 of CrPC, 1973 was 

also in question. The Supreme Court of India responded to a writ petition filed under 

Article 32 of the Indian Constitution and eventually a five-judge bench pronounced the 

judgment in the end.  

• The judgment comprised of the then Chief Justice of India- Deepak Misra along with 

four out senior judges of the court namely- Rohinton Fali Nariman, A. M. Khanwilkar. 

DR. D.Y. Chandrachud, and Indu Malhotra. It is important here to consider that the 

judgment was unanimous as all five judges agreed to declare the above-mentioned 

section as unconstitutional. 

• Justice Deepak Misra is a concurring judge and he holds the opinion that what might 

be once acceptable and approved in point of time in the society, might not enjoy the 

 
5 Only relevant part of the rule has been extracted here owing to the length of the provision.   

https://www.ijlmh.com/
https://www.ijlmh.com/
https://indiankanoon.org/doc/390486/


 
2097 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 2093] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

same relevance and welcome-ness today mainly because the times have changed and 

in the present case, he felt that the women enjoy a better position.  

• The ambit of provision 497 was declared unconstitutional by Justice Deepak Misra on 

the lines that it does not anymore fit in the core of article 14, 15, and 21 of the 

Constitution and has no logical rationale behind the existence of such a law, hence it 

can be said that he was in favor of decriminalizing the practice of adultery.  

• Justice A. M. Khanwilkar is also a concurring judge and he advanced the view that 

section 497 creates a negative aura on the dignity of the women by treating them as 

objects of control. He felt that with changing times, there is a need to declare the matter 

of adultery as civil in nature. 

• Thus, Justice A. M. Khanwilkar declared the above-mentioned provision as 

unconstitutional on the grounds that it is highly arbitrary and discriminative against the 

women as on one hand it saves the women from being prosecuted and on the other 

hand, it treats them as subordinates to men.  

• The next judge on the bench was Rohinton Fali Nariman, he is also a concurring judge 

and he personally felt that what is set out as deterrence under section 497 is not a 

punishment per se for the offense of adultery but can be called as the right of exclusive 

ownership of a husband on the sexual autonomy of his wife. He felt the need to make 

such a law void because the purpose of the same has been changed over the years and 

it doesn’t fit in the ambit of constitutional morality.  

• Justice Rohinton Fali Nariman pronounced the law to be unconstitutional on the ground 

that section 497 highlights the patriarchal view of the 19th century and degrades the 

social standing of women. Thus, he felt, that the day has come when the whole section 

of 497 should be done away with.  

• The next judge on board was Justice D.Y. Chandrachud and he was also in favor of the 

verdict. In his opinion, section 497 was highly discriminative, as it regards the 

individuals in the society as “gendered citizens of India”, he claimed that such a law is 

not homogenous and violates Article 15 of the Indian Constitution so it should be 

immediately struck down.  

• Justice D.Y. Chandrachud proclaimed the rule of adultery as insignificant and 

unconstitutional on the ground that promoting arbitrariness is the sole spirit and 

objective of such a law and he felt that there is no place in the ambit of modern-day 

https://www.ijlmh.com/
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jurisprudence to foster such a law in society. He went on and stated that the reason 

behind enacting such a law was to keep the bloodline of heirs as pure and has lost its 

relevance because it is antithetical to the constitutional values. 

• The last judge we had on the bench was Justice Indu Malhotra. She was the only women 

judge on the bench and was also in approval of propounding section 497 as 

unconstitutional mainly because being a woman, she felt that the crime of adultery was 

regarded as damage to the pride of the husband since it was believed to be theft to the 

property of the husband. She holds the opinion that such a law is not gender-neutral and 

has no place in society because married women have no existence of their own as per 

this section of IPC.  

•  Justice Indu Malhotra declared the law as unconstitutional on the ground that such a 

law has become obsolete and archaic with the passage of time and eventually fails to 

treat both- men and women as equally crucial and autonomous citizens of the country.   

VI. ANALYSIS 
• The matter was brought in the court of law in the form of a writ petition filed by one of 

the ordinary citizens of India. It was first heard before a three-judge bench and it was 

then concluded that the case at hand deals with the constitutional validity of a provision, 

thus the case was referred to a constitutional bench comprising of five senior judges.  

• From Section 497, we can infer that in order to commit the offense of adultery, there 

should be married women who then should have sexual intercourse with a man who is 

not her husband and this man should have the idea or reasonable ground(s) to believe 

that the woman is married. It can also be inferred that this act of intercourse should be 

consented to by the married women without any influence of an outside party, such an 

act should not be an act of rape. In this context, it is also important to note that an 

offense of adultery should be committed without the consent of the husband. The man 

who commits adultery can be called an adulterer and the married woman with whom 

he engages can be called an adulteress. Apart from this, as per section 198 that only the 

aggrieved husband of the married women can approach the court, however, it is notable 

that the wife of the adulterer is not deemed to be an aggrieved person.  

• While answering the first issue, the Supreme Court observed the definition of “crime” 

given in various books such as Halsbury Law of crime6 and J.W. Cecil in Kenny’s 

 
6 Halsbury’s Laws of England, 4th Edn.,Vol. 11 p, 11,  
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Outline of Criminal Law7 and ended up noting that a crime is an act that affects society 

at large. The bench then stated that if we continue to dispose of adultery as a crime, 

then it would mean that the state is directly interfering in the private institution of 

marriage. In my opinion, this observation was based on the rationale that state 

interference creates a tripartite labyrinth because there is an intrusion in the personal 

life of the partners in the marital sphere.  

• If we refer to the ruling in the case of Central Inland Water Transport Corporation 

Limited and Another v. Brojo Nath Ganguly8, where it was held that the law must 

evolve with time and developments of the society in order to be a socially accepted 

principle and apply the same in determining the validity of Section 497, it can be 

concluded that with time the mentality of the people have changed and now women are 

considered as equal to that of the men so there is no room left for discrimination. Further 

treating adultery as an offense won’t do any good to the society at large because only 

the partners are affected by it and hence it doesn’t fall under the definition of the crime.  

• The court then stated that when either of the partners loses their faithfulness, it 

automatically leads to a dent in the relationship and in such a situation, the society 

should highly give the couple some space for deciding the future of the marriage. And 

I personally feel that treating adultery as an offense would be a direct invasion in the 

private sphere and a penalty will not revert things to normal in any circumstances so it 

can be said that such a law is frown upon and is better left to fall within the ambit of 

civil offenses.    

• The five-judge bench first referred to the judgment in the case of Yusuf Abdul Aziz v. 

State of Bombay9 where the petitioner was charged for adultery and once the case was 

filed, he appeared before the High Court to check the constitutional validity of section 

497. Here, it was held that the above-mentioned provision is a special law for women 

mainly because it gives an edge to women over men by preserving the right to be 

prosecuted, the court also held that such a law is in consonance with the constitutional 

morality mainly because it has been protected by the preview of Article 15(3) which 

immunes the state to make laws to uplift any section of the society. The Court then 

referred to the judgment of Sowmithri Vishnu v. Union of India and Another10 where 

 
7 Kenny’s Outline of Criminal Law, 19th Edn., 1966 
8 Central Inland Water Transport Corporation Limited and Another v. Brojo Nath Ganguly , (1986) 3 SCC 156. 
9 Yusuf Abdul Aziz v. State of Bombay, AIR 1954 SC 321. 
10 Sowmithri Vishnu v. Union of India and Another, AIR 1985 SC 1618.  

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2100 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 2093] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

a petition was filed questioning the validity of the same section, here, the petition was 

rejected on the ground that such appeal doesn’t question the existing sphere of law and 

it is the duty of the parliament to amend the laws which have the sentiments of the 

masses attached to it. The Supreme Court then overlooked the verdict in V Revathi v. 

Union of India and Others11 where it was pronounced that such a section is 

constitutionally just on the ground that neither the wife of the adulterer and nor the 

husband of the adulteress can prosecute their respective partners for the offense, in this 

case, the reasoning was based on the rationale that no special right is given to any of 

the above parties and hence it is not discriminative in nature. At last, the court also 

interpreted the case of W Kalyani v. State through Inspector of Police and Another12, 

here the notion of gender biasness was noticed in section 497 but this case expressively 

did not deal with the constitutional legitimacy.  

• In my personal opinion Section 497 is invalid, for, if we review the various landmark 

judgments like E.P Royappa v. State of Tamil Nadu13, Maneka Gandhi v. Union of 

India14, Mithu v. State of Punjab15 and Sunil Batra v. Delhi Administration16 , we 

can very well interpret that if a law is comprehended to be arbitrary and discriminative 

by the court then such a law cease to exist. By analyzing section 497, it can be said that 

if the existence of such a provision is approved then women would continue to be 

inferior to men and this is a pure reflection of social dominance, the court also held that 

on one hand, this provision protects the women and on other hand, it doesn’t allow the 

women to raise her voice against the husband’s sin so it can be said that such a provision 

is highly discriminative and arbitrary because it violates the principle of equality as 

mentioned in Article 14 so such a law cease to legally exist.  

• Article 15(1) restricts the government to discriminate against anyone on the basis of 

gender, it can be interpreted from this section that only the husband of the adulteress is 

termed as an aggrieved party, however, the wife of the adulterer is not perceived to be 

an affected party. When we consider this perspective, it can be concluded that such a 

law discriminates between a married man and a married woman to bring prosecution 

 
11 V Revathi v. Union of India and Other, (1988) 2 SCC 72.  
12 W Kalyani v. State through Inspector of Police and Another, (2012) 1 SCC 358 
13 E.P Royappa v. State of Tamil Nadu, (1974) 4 SCC 3. 
14 Maneka Gandhi v. Union of India, (1978) 1 SCC 248, 
15 Mithu v. State of Punjab, (1983) 2 SCC 277. 
16Sunil Batra v. Delhi Administration,  (1978) 4 SCC 494, 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
2101 International Journal of Law Management & Humanities [Vol. 4 Iss 5; 2093] 
  

© 2021. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

charges against their partners so it violates Article 15(1) and is hence constitutionally 

invalid.  

• I hold the opinion that Section 497 promotes male chauvinism by becoming a legal 

example of romantic paternalism through which we can infer the assumption of the 

19th-century society where women were considered as the weaker gender. This is based 

on the rationale that it is a widely accepted notion that only men are authoritative and 

acts as a seducer. In the light of the discussion, it is imperative to point out that when 

the consent of the husband is granted then no offense is made out, this can be called as 

pure dominance over the life of the women as this is based on the reasoning that the 

sexuality of the women is owned by his or his husband because he is the master.  

• In the present case, the court also counted on various precedents to resolve the issue of 

validity, it was well observed by the court that in the case of R v. Mawgride17, it was 

held that in the 18th century the offense of adultery was regarded as the supreme 

invasion of privacy of the husband but now times have changed and women now enjoy 

their independent identity, for this, the court also counted on the verdict of R v. R18 in 

which the women were regarded as an equals in the society by the English Court, this 

notion was further promoted by Lord Dennings19. The court then concluded that the 

above-mentioned provision perceives the women as chattels of their husbands and 

holds no value in the eyes of law.  

• Further, if we critically analyze the words of section 497, it can be said that not enough 

choices are available to women for determining their sexual identity. Right to privacy 

is an essential aspect of the right to life as enshrined in Article 21 of the Indian 

Constitution and the courts in India have time and again upheld the same in various 

cases such as in the case of Shafin Jahan v. Asokan K.M. and Others20, the 

individual’s right to choose his/her partner was upheld. 

• In a recent case of K S Puttaswamy and Another v. Union of India and Others21, the 

dignity of the individuals was considered supreme, the dignity also includes the right 

to privacy. This view has further been fostered in the case of National Legal Service 

Authority v. Union of India and Others22 and also in the case of Common Cause v. 

 
17 R v. Mawgride, (1707) Kel. 119. 
18 R v. R, [1991] 4 All ER at p. 484.  
19 The Due Process of Law (London, Butterworths, 1980, at page 212) 
20 Shafin Jahan v. Asokan K.M. and Others, 2018 SCC Online SC 343. 
21 K S Puttaswamy and Another v. Union of India and Others, (2017) 10 SCC 1.  
22 National Legal Service Authority v. Union of India and Others, (2014) 5 SCC 438. 
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Union of India and Another23. Apart from this, the right to have sexual intercourse 

with anyone has further been tagged as an important aspect of individual freedom in 

the case of Navtej Singh Johar v Union of India24.  

• After reviewing the provisions of section 497, I feel that it can be said that the dignity 

of the women is being compromised excessively by making a distinction solely on the 

basis of gender and to consider adultery as a crime will directly violate Article 21 by 

denying the essential facets of a dignified life.  

• The right to sexual autonomy and privacy have been considered important by the 

constitution and over the years, the offense of adultery has been decriminalized by 

various international states like China, Japan, Australia, Brazil, and other western 

nations. On similar lines, the Supreme Court also concluded that the existence of section 

497 is a complete violation of the fundamental right to life and eventually violates the 

verdict of many precedents mainly because it deprives women to enjoy a justified life 

with dignity so it can be said that the above-mentioned provision is violative of Article 

21 of the Indian Constitution and hence unconstitutional 

• In the case of Shayara Bano v. Union of India25, the test of manifest arbitrariness was 

laid down by the Supreme Court of India to determine the validity of any existing law 

and by analyzing the above discussion it can be noticed that section 497 is extensively 

arbitrary and discriminative on the ground that this provision only preserves the 

sexuality ownership of the men and hence no importance is given to women because 

such a law was drafted in a primitive society in the 19th century where the main rationale 

was that the women are subservient to men.  

• In the present times, society has changed a lot and in such an age Section 497 has no 

relevance in the eyes of law because it is highly violative of Articles 14, 15(1), and 21 

of the Indian Constitution. So it would be just to declare section 497 as unconstitutional.  

• As Section 497 of the IPC was declared as unconstitutional, Section 198 of the CrPC 

which deals with the procedure to file charges against the offense of adultery is also 

unconstitutional as it was held by the court that when the main provision is struck out 

then the procedural law automatically loses the value in the eyes of law. Hence, both- 

Section 497 of IPC, 1860 and Section 198 of CrPC, 1973 is unconstitutional.  

 
23 Common Cause v. Union of India and Another, (2018) 5 SCC 1. 
24 Navtej Singh Johar v Union of India, Writ Petition (Criminal) No. 76 OF 2016.  
25 Shayara Bano v. Union of India, (2017) 9 SCC 1. 
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• Further, in this verdict, the case of Sowmithri Vishnu and V Revathi also stood to be 

unconstitutional by the hon’ble Supreme Court of India as they were violative of the 

principle of equality as mentioned in Article 14 of the Constitution of India. It was 

further held that any other judgment referring solely to these two overruled cases are 

also automatically void and there overruled.   

VII. CONCLUSION 
The conclusion of the above discussion can be summarized by declaring section 497 of IPC 

and 198 of CrPC as unconstitutional, this is a landmark judgment in the way that it recognized 

the need for the society to change as per the development in the society. In my personal opinion, 

in the present times, the notions of equality and freedom have swept the globe and legislative 

amendments are needed to abolish laws that discriminate against any group in the society. I 

firmly feel that many laws in India have become obsolete as time has passed and one such law 

was section 497 which dealt with adultery, over time this provision became insignificant and a 

need was felt by the Supreme Court of India to declare such law as unconstitutional mainly 

because the section which criminalizes adultery not only discriminated against men and 

women, but it also undermined a woman's honor.  

Section 497 was inserted in the Indian Penal code during a time period when society was deeply 

immersed in the notion of patriarchy and paternalism. I hold the opinion that during those times, 

women were considered very much inferior and did not enjoy equal rights as men. It is easy to 

interpret that in such a society the married women didn’t enjoy an individual identity of her 

own and was eventually regarded as the chattel of the husband, this view is also reflected in 

the provision for adultery where if the consent of the husband is granted then there is no offense 

as per the law created in the 1860s. But now it can be benchmarked that the times have changed, 

and women are no longer veiled as the subordinate of men.  

In my personal opinion, every person has his/her own sexual autonomy, and interfering with it 

would be a direct violation of constitutional principles. This view was eventually incorporated 

by the Supreme Court of India and the offense of adultery as enshrined in the Indian Penal 

Code was declared to be unconstitutional in the above-analyzed judgment, so to conclude I 

would like to say that the institution of marriage is a private affair between the couple and not 

something to be scorned and it is a notable effort that the offense of adultery has been 

decriminalized by the highest court of India. 

***** 
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