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Case Comment on Resham and Anr v. the 

State of Karnataka  
   

CAROL MERRIAA THOMSON
1 

         

  ABSTRACT 
The controversy regarding the hijab ban came to light when a group of students was barred 

from college for wearing hijab. The state government was already passed an order in which 

uniform is mandatory for all students. The Karnataka high court upheld the order of the 

state government and banned any form of religious wear. The petition to the high court was 

filed under articles 14,19 and 25 of the Indian constitution. The petitioners argued on the 

moral ground and argued the government has no authority to prescribe the uniform. 

Respondent contended that any clothes that represent the religion should not be allowed in 

the compound. 

The right to religion is not absolute and the ban on the hijab hasn’t violated any rights of 

Muslim women. the hijab row has made the shutting down of educational institutions and 

issues in maintaining public order. 

 

Article 19 of the Indian Constitution provides freedom of speech along with reasonable 

restrictions under Article 19(2). Article 25 of the Indian constitution provides the freedom of 

conscience to profess, practice, and propagate religion to all citizens. This right provides 

negative liberty, which means the state must ensure that it is not disturbed. But the state has 

the power to impose the restrictions in case of public order, decency, morality, and other state 

interest.  

Over the years, Supreme Court has put several practice tests to find out what constitutes the 

essential religious practice, which can be protected, and what can be ignored. In the case of 

shirur matt 1954,2 the term religion covers all rituals and practices integral to the religion. But 

there are many critics of this test, saying that it is better if the court put restrictions on religious 

practices for the public order rather than to determine what is essential to the religion. This test 

has been applied in the instances of community-based and individual freedoms. 

In the case of Resham and Anr v. the State of Karnataka3, a group of Muslim students from the 

PU college in Udupi has filed a petition in the Karnataka high court. The bench was led by 

Justice Ritu Raj Awasthi, along with Justices Krishna Dixit and JM Khazi. It was filed against 

 
1 Author is a Lawyer at Bar Council Of Kerala, India. 
2 1954 Air 282, 1954 Scr 1005 
3 W.P.NO.2347 OF 2002 
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the government order that asked them to attend the classes without wearing Hijab. The 

authorities have made it clear that the Hijab is not part of the uniform. So students have started 

protesting by wearing Hijab as well as burqas. Hijabs are headscarves worn by Muslim women, 

while the niqab is the veil for the face which leaves the areas around the eyes .its worn with an 

accompanying headscarf. Lawyers who represent the Muslim students have made it clear that 

the secular court cited in Sharia makes the point claiming that it is an essential religious practice 

and is mandatory for Muslim women. the court has ordered that a uniform is a reasonable 

restriction is on the right to religion 

CJ Ritu Raj Awasthi, considering a holistic view of the entire matter, put forward the following 

questions 

1) Whether Hijab is an Essential Religious Practise protected under Article 25 

2) Whether school uniform is not legally permissible  

3) Whether the Government Order of 5th February is issued without application of mind and 

is arbitrary 

4) Is any case made to initiate disciplinary inquiry against the college. 

Some of the critical observations made by the Karnataka high court in the hijab row is that 

prophet has appreciably said in Sura (ii) verse 256 of the Holy Quran that let there be No 

compulsion any religion. The word hijab is not employed in Quran. It can't be disputed, 

.whatever is stated in the suras. It is only a directory, and the holy Quran does not mandate 

wearing Hijab or headgear for Muslim women as a measure of enablement, not a figurative. Its 

also for social security and safe access to the public domain. It may have something to do with 

the culture but not religion. They also have cited the sharara Bano4 case and said that if 

everything had to be essential to the religion logically, this same concept wouldn't have 

happened. 

Hours after the key has dismissed the collective plea, the petitioners have moved the supreme 

court against the verdict. It claimed in the petition that the while upholding the ban, the court 

has erred in creating a dichotomy of freedom of religion and the freedom of conscience .it  also 

stated in the petition that the high court had overlooked the Karnataka education act 1983 and 

the rules that enabled which make no provision for the students to wear a mandatory uniform. 

Three cases that are cited in the government order are from Kerala, Bombay, and Madras high 

court 

Kerala 2018, Fathima Tasneem v state of Kerala5, the Kerala high court said that collective 

 
4 W.P (C) No. 118 of 2016 
5 WA.No.164 OF 2019 
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rights of the school must be given importance over the individual rights of the students. Still, 

this way cannot be considered a valis revedent as it is not with a minority institution but instead 

of the government educational institution. 

Bombay high court in 2003, father Hussain said v Bharat education society; here the court has 

pronounced that Quran did not prescribe wearing f the headscarf before the women. The 

petitioners have argued that establishing headscarves should be allowed in the educational 

establishment.  

Madras high court 2004, Sir M Venkata Subba Rao Matriculation higher secondary school staff 

ASSN V M Venkata Subba Rao6, matriculation higher secondary school, was actually 

regarding the dress code imposed by the management on the teachers. The court refused to 

interfere and held that imposition has o statutory backing and teachers should set a high 

standard of discipline and be role models for the students. 

However, this ruling has found no discussion on wearing the Hijab or the rights under article 

21 of the constitution. 

Supreme court has, however, declined to give a date for the early hearing and said to don't 

sensationalize. Moreover, exams have nothing to do with the issue, added chief justice NV 

Ramana. The petitioners have also argued that wearing a hijab is an essential practice that is 

protected under Article 19(1)(a)o the constitution and can only be limited to reasonable 

restrictions mentioned in article 19(2). 

So when the Karnataka high court upheld the Hijab as not an essential practice, an Islamist 

organization named Tamil Nadu thowheed Kamath threatened the judges who upheld the 

judgment.  

Law Commission, in the report, has mentioned that cultural diversity cant made be 

compromised to the extent of our urge for uniformity as it becomes a reason for the threat to 

the unity and the integrity of our nation. Codification of the religious laws is necessary. There 

should be some protocols for regulating institutions; an amendment can be only made after 

consulting all authorities and giving time to adjust to them. 

***** 

 
6 WA No.661 of 2000 
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