
Page 2257 - 2271 

 

 

   

 

 

 

INTERNATIONAL JOURNAL OF LAW 

MANAGEMENT & HUMANITIES 

[ISSN 2581-5369] 

Volume 3 | Issue 3 

2020 

© 2020 International Journal of Law Management & Humanities 

 

 

 

 

 

 

 

 

 

 

Follow this and additional works at: https://www.ijlmh.com/ 

Under the aegis of VidhiAagaz – Inking Your Brain (https://www.vidhiaagaz.com) 

 

This Article is brought to you for “free” and “open access” by the International Journal of Law 
Management & Humanities at VidhiAagaz. It has been accepted for inclusion in International Journal of 
Law Management & Humanities after due review.  

 

In case of any suggestion or complaint, please contact Gyan@vidhiaagaz.com. 

To submit your Manuscript for Publication at International Journal of Law Management & 
Humanities, kindly email your Manuscript at editor.ijlmh@gmail.com. 

https://www.ijlmh.com/
https://www.vidhiaagaz.com/
mailto:Gyan@vidhiaagaz.com
mailto:editor.ijlmh@gmail.com


2257 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 2257] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

Circumscribing the Competency of the Legislature 

Vis-À-Vis Amendment of the Constitution 
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ABSTRACT 

This research paper deals with the circumscribing the competency of the legislature in 

the law-making process in the United States of America and in Germany and a 

comparative analysis is drawn in the amendment procedure of the constitution of both the 

countries. It also states what kind of amendment procedure is involved in these countries 

and how both the countries based on the same principles of democracy, federalism and 

the separation of power and yet these countries work differently in the procedure of the 

amendment of the Constitution. It also deals with the role of the judiciary in the 

interpretation of the power of the legislature. 

 

I. INTRODUCTION 
(A) LEGISLATURE OF GERMANY:  

German law refers to the law of Germany. In the years after the First World War; Germany's 

legal system has altered significantly. In the years after the First World War, Germany's legal 

system has altered significantly. It was previously a monarchy with an emperor and a kind of 

parliament called the "Bundesrat." Do not confuse this with the "Bundesrat" nowadays! Then 

Germany became a democratic republic in 1918/1919. It had a fairly liberal constitution 

("Deutsche Verfassung von 1919" or, mostly, "Weimarer Reichs"). However, he used the 

democratic system to erode it himself when Hitler became Chancellor. The Democratic 

Republic was transformed into a dictatorship that led to World War II. 1945 The Second 

World War came to an end and the Allies took action in Germany's legal system: they 

repealed Nazi rules that were not suitable, mostly because they were racist. Then the 

parliamentarian was created. To shape a new constitution, it was formed. This happened in 

1949 when the "Grundgesetz für die Bundesrepublik Deutschland" (abbr.: GG; Basic Law of 

the Federal Republic of Germany) was announced. Germany is therefore a social democratic 

and federal country (Art. 20 GG). It is also regulated by the rule of law, but the constitution 

does not state this literally. It is deduced from the way of law-making, the separation of 

                                                      
1Author is a student at Symbiosis Law School, Nagpur, India. 



2258 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 2257] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

powers, the basic rights and a lot more .Unlike the English legal system, the law system in 

Germany is an inductive scheme. That implies law is derived not from judges ' choices, but 

from parliament. Although this is the primary source of law today, there are variations in the 

English legal system as well. The regulations of the parliament are not permitted to be 

applied by judges in Germany— even if they believe it's not just.  

(B) LEGISLATURE OF UNITED STATES OF AMERICA: 

United States law includes many levels of codified and not codified forms of law, the 

supreme of which is the Constitution of the United States, the foundation of the United States 

federal government. The Constitution establishes the limits of federal law consisting of Acts 

of Congress, treaties ratified by the Senate, regulations issued by the executive branch, and 

federal judicial case law. The U.S. Code is the formal collection and codification of general 

and permanent federal statutory law. American law, however, differed significantly in 

substance and procedure from its English ancestor, and integrated a number of developments 

in civil law. 

II. PURPOSE OF RESEARCH: 

The basic purpose of this research is that after comparative analysis of the constitution of 

Germany and the united nations of America to put the point forward that though the 

constitution of these countries are based on the principles of democracy, federalism and the 

separation of powers which are found in the federal constitutions of each country. Yet 

functioning of these principles differs in the working of both the Constitution (Germany and 

America). The importance of the comparative study of different countries plays an important 

role when the nation has to draft its constitution. 

III. COMPETENCY OF LEGISLATURE:  

Constitutions regulate fundamental elements of political life, such as the basic public 

equipment or the laws of the political match, they grant fundamental rights, and they almost 

always lay down processes for their own modification— and sometimes prohibit 

modifications. An important characteristic of a constitution is that it "consists of those rules 

that govern the establishment of general legal norms, especially the establishment of statues." 

The Constitution can be considered a "law for making law." As a consequence, constitutional 

rules also often take priority over other kind of rules (legislation) in case of conflict.2 

                                                      
2 Bjorn Erik Rasch, Foundations of Constitutional Stability (15-08-2019, 2:30 PM) 

https://verfassungswandel.files.wordpress.com/2008/10/bjc3b8rn-erik-rasch-constitutional-rigidity-and-formal-

amendment-procedures1.pdf. (Last visited on 19th  May, 2020)  
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(A) Germany: 

However, the constitution of 1949 contains a key feature of the initial German constitution of 

1871, which combined Prussia with the other German states of Europe (except Austria) and 

the 1919 Weimar Constitution. So the Basic Law (Grundgesetz) of 1949 deliberately 

distributes power between the central government and the Lander.3 

When we talk about Germany, we basically observe that at the federal level, the constitution 

divides its power into the branch of legislature, the branch of executive and the branch of 

judiciary. The legislature of Germany is divided into two houses i.e., the Bundestag and the 

Bundesrat. The Bundestag is the Federal Diet and the Bundesrat is the Federal Council. When 

the elections of these houses come than the Bundestag is elected by the citizens through dual 

vote which basically means that the citizens have to cast two votes and one vote is casted for 

representative from their electoral district like fen and the other vote is casted for political 

party there are numerous number of politicians. The voting basically produces a Bundestag 

with a base of 598 seats but typically some additional spots are added to make sure that 

parties receive representation proportional to the votes they receive these extras are called 

overhang. 

The second house of legislature of Germany is the Bundesrat which is basically represented 

as voice of states which is through the local election held in each of the 16 states on a rotating 

five year basis and these local elections send the representative to Bundesrat. 

President: The President is elected by the members of the bundestag and bundesrat although 

the President has got some real powers like to dissolve bundestag or veto a law. 

Executive: Within the executive branch, the most powerful official is the Federal Chancellor, 

who acts as head of government, controls the federal government, and appoints Federal 

Ministers. In addition to the Chancellor, the German government elects a Federal President 

who acts in a mainly ceremonial capacity4.  

It is important to note that the Federal Chancellor is appointed by the President and then 

voted by the bundestag and chancellor is basically the one who sets policy guidelines and is 

the one that picks up the cabinet. 

The Judiciary: The Federal Constitutional Court is called the Supreme Court of Germany 

                                                      
3Comparison  of Indian Constitution with Different Constitutions, Civil Services India (15-08-2019, 3:20 PM) 

https://www.civilserviceindia.com/subject/General-Studies/notes/comparison-of-the-indian-constitutional-

scheme-with-that-of-other-countries.html.  (Last visited on 19th  May, 2020)  
4Germany Legal Research Guide: Government and Political Structure, Law Library University Of Wisconsin-

Madison (16-08-2019, 11:30 AM), https://researchguides.library.wisc.edu/germany (Last visited on 19th  May, 

2020) 
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and it plays a crucial role as guardian of the Constitution. There are 16 judges split among 

two panels called Senates, each holding office for a 12-year non-renewable term.  In both 

cases, half of the judges are elected by the Bundestag and half by the Bundesrat.  Once 

appointed, a judge can only be removed by the Court itself5.  

(B) United States Of America: 

The United States of America consist of a federal form of government. The constitution of or 

The legislature- makes the laws (congress) The executive- executes the laws or carry out the 

laws (President, Vice-President and the Cabinet). The judiciary- evaluate the laws (Supreme 

Courts and other courts). Each branch of government can alter other branches ' actions as 

follows: 

(i) The president can veto congress enacted legislation.  

(ii) Congress confirms or rejects the appointments of the President and may, in 

exceptional circumstances, remove the President from the office.(iii)The President 

shall appoint the Supreme Court's judges, who may reverse unconstitutional 

legislation, and confirmed by the Senate.  

Through this scheme of checks and balances, the U.S. federal government aims to behave in 

the best interests of its people. 

Legislative Branch: The legislative Branch is that branch of the American federal state that 

basically enacts legislation and laws, confirms or rejects Presidential appointments, and has 

the authority to declare war. This branch which is legislature is called the  Congress in USA 

and congress consist of two houses basically called the Senate and House of Representatives 

and  congress has several agencies that provide support services to Congress. 

American people have the right to vote in free, private votes for Senators and Representatives 

Executive Branch: Since the Congress legislates the law or makes the law then is 

the executive branch which carries out and enforces laws. 

It involves the chairman, vice chairman, cabinet, executive departments, independent agencie

s, and other boards, commissions, and commissions.The President and Vice President are 

elected by the citizens of America who have the right to vote through free, confidential 

ballots. 

Judicial Branch: The judicial branch is the branch of the federal America which evaluates 

and interprets the meaning of laws, applies laws to individual cases, and decides if laws 

                                                      
5Supra Note. 4 at 3 
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violate the Constitution and if it violates the constitution it can be declared unconstitutional 

by the Supreme Court.  

It is made up of the Supreme Court and other federal tribunals. The Supreme Court is the Uni

ted States ' largest court. In the Supreme Court, the President nominates the Justices of the 

Supreme Court and it must be approved by the Senate. 

IV. WHAT DO YOU UNDERSTAND BY THE TERM AMENDMENT? 

The purpose of constitutional amendments is to enhance, correct or revise the initial 

document. Framers knew it would be impossible for the Constitution they were writing to 

address every situation that might come along in the future.6 

Amendment procedures basically differ from nation to nation. Amendment procedures are led 

down in the constitution of the nation or country. That procedure of amendment is followed 

to amend any of the law. If the procedure of the amendment is not followed then it would be 

held unconstitutional, which basically means that the amendment procedures shall be in 

consonance with the constitution. Constitution also varies from nation to nation or we could 

say it varies from country to country to country. This because every country has different 

structure of governance like some countries are federal like Germany while some are 

monarchy and other countries might be parliamentary or presidential. It may also be noted 

that some countries have written constitution like USA and while some have unwritten like 

United Kingdom. 

Amendment may also vary in nature also, this statement is basically understood when we see 

that in some countries constitution is rigid which means the amend of the constitution is also 

rigid like USA while some have countries have flexible constitution and is easy to amend it 

and some countries have mix of both that is rigid as well as flexible like India. Amendment 

procedure also differs on basis of role of president, executive and judiciary in different 

countries. 

V. CONSTITUTION DIFFICULT TO AMEND: THE UNITED STATES OF AMERICA 

CONSTITUTION EASY TO AMEND: GERMANY 

It is important to know when we say constitution difficult to amend and constitution easy to 

amend what we actually mean. This basically means that it is the amendment procedure of 

the constitution that is rigid or flexible. The United States of America consists of a rigid 

                                                      
6Robert Longley, How To Amend The Constitution, Thought Co.(18-08-2019,22:50 PM) 

https://www.thoughtco.com/how-to-amend-the-constitution-3368310.  (Last visited on 19th May, 2020) 

 

https://www.thoughtco.com/how-to-amend-the-constitution-3368310
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constitution whereas Germany consists of flexible constitution. Before going further how 

they are rigid and flexible, first understand that what rigid and flexible terms actually mean. 

A rigid constitution can not be amended in such a manner that ordinary legislation can be am

ended or repealed.If a special procedure or organ is needed for its amendment, it is a rigid 

constitution.7In addition, the supreme law of the land is a rigid constitution, and the ordinary l

egislature can not pass a law that is repugnant to its spirit.The legislature under a rigid 

constitution is not sovereign. Its authority is limited by the constitution.8 

A flexible constitution is one that the normal legislature can change in a normal legislative pr 

ocess. 

A simple majority of the legislature can make all constitutional amendments. There is no disti

-nction between the constitutional authority and the ordinary law-making authority.No law is 

unconstitutional if passed by the Parliament. It is a sovereign body, at once enjoying the 

ordinary law-making authority powers and constitutional law making powers.  

It can not be modified in the manner in which ordinary laws are passed, amended or repealed. 

There is a distinction between an ordinary and a constitutional law. Both of them are not on 

an equal footing. A unique constitutional amendment procedure is in place. Ordinary law in 

the U.S.A. can be enacted by a simple majority of Congress, whereas constitutional 

legislation can be modified only by a two-thirds majority agreement of Congress and three-

fourths of States. 

The Basic Law of Germany or constitution is flexible. Because it can be amended by the two-

third majority of the legislature that is house of bundestag and bundesrat and after that is 

given to the federal chancellor and minister and then it goes to the President which basically 

means that constitution of Germany is not so difficult to amend as that of the constitution of 

the America. Though it is not that difficult to amend. Constitution of Germany is flexible but 

not that flexible as it seems it is flexible to some extend only. 

VI. PROCEDURE OF AMENDMENT OF CONSTITUTION OF AMERICA AND 

GERMANY 

(A) IN AMERICA: 

Article V of the Constitution of the United States describes fundamental constitutional 

amendment processes. 

                                                      
7Ankita, What Is The Difference Between Rigid And Flexible, Preserve Articles (19-08-2019, 1:00PM) 

http://www.preservearticles.com/articles/what-is-the-difference-between-rigid-and-flexible-constitution/7029 

(Last visited on 19th May, 2020)  
8Ibid.  
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1. Congress may, if approved by a two-thirds vote of both chambers, send a suggested 

constitutional amendment to the states. 

2. Congress must call for a convention to propose amendments to the two-thirds of the 

state legislatures (i.e., 34 of 50 states). 

3. Amendments suggested by Congress or Convention shall only be applicable when 

ratified by legislatures or conventions in three-fourths of States (i.e. 38 out of 50 

States). 

(1) Amendments Proposed by Congress: 

To date, 33 amendments have been presented to the states by Congress, 27 of which have 

been ratified. The 27th Amendment, which prohibits Congress representatives from giving 

pay increases during an ongoing meeting, was enacted in 1992—202 years after it was first 

presented to the states. 

The following steps must be completed first in order to add to the Constitution of the United 

States an amendment suggested by Congress. 

STEP 1. PASSAGE BY CONGRESS:  

The proposed language of amendment must be endorsed by a vote of two-thirds of both 

houses. 

STEP 2. STATE NOTIFICATION:  

The domestic archivist sends each state's governor notice and materials. 

STEP 3. THREE-FOURTHS OF THE STATES RATIFY:  

In each legislative chamber, ratification of the language of amendment passed by Congress is 

an up-to-down vote. The language cannot be changed by a state legislature. If it does, it is 

invalid to ratify it. It is not essential to sign a Governor's ratification bill or resolution. 

STEP 4. TRACKING THE ACTIVITIES OF THE STATE:  

In order to become effective, the proposed amendments must be ratified by three-fourths of 

the states. Congress may set a state action time period. The official count is maintained by 

Office of the Federal Register at the National Archives. Legislatures must provide evidence 

of ratification by returning particular materials. 

STEP 5. ANNOUNCEMENT:  

When a proposed amendment is ratified by the required number of states, the U.S. archivist 

proclaims it as a new U.S. amendment of the constitution.  Actual certification is immediately 
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released in the Federal Register and ultimately in the Statutes-at-Large of the United States. 

State legislatures frequently call on Congress to suggest constitutional changes. While these 

calls may put some political pressure to bear, there is no constitutional duty on Congress to 

react. There is no provision in the U.S. Constitution requiring Congress to submit a proposed 

amendment on request by some required number of states. 

(2) AMENDMENT BY CONSTITUTIONAL CONVENTION: 

States have the choice, in relation to constitutional amendments suggested by Congress, to 

petition Congress to call for a constitutional convention. However, legislatures in two-thirds 

of states need to agree. Although the process of the convention has yet to be initiated, 

attempts are not new. In reality, they may be "as old as the republic." As soon as 1789, 

unofficial sources report applications for convention. 

Several times over the centuries, interest in a U.S. constitutional convention has peaked and 

declined. Direct senator election in the early 1900s was a hot topic. Many applications 

focused on federal taxing authority in the 1940s and 1950s. 

During the 1960s to the 1990s, two issues came close to triggering conventions allocation and

 a balanced federal budget. 

B) IN GERMANY: 

Laws determine how people live together. They are general rules that bind the community as 

a whole. Therefore, in Germany's most significant democratic forum, the German Bundestag, 

they are debated and adopted. It is not only the German Bundestag members, however, who 

are able to initiate the bills that lead in new acts of law. In the Bundestag, the Federal 

Government and the Bundesrat also has the right to introduce bills. 

The Federal Government draws up most bills and items for debate. As the executive's central 

level, it has the most experience in implementing legislation and is directly aware of the need 

for new statutory regulations in practice. 

STEP 1.INITIATIVES TO PROPOSE THE BILL BY THE FEDERAL GOVERNMENT OR THE 

BUNDESRAT: 

If a law is to be amended or introduced by the Federal Government, the Federal Chancellor 

must first forward the bill to the Bundesrat. As a rule, there is then a six-week period for the 

Bundesrat to deliver its remarks on the bill, to which the government can react with a written 

counter-statement in turn. The Federal Chancellor then, with remarks from the Bundesrat, 

forward the bill to the Bundestag. The draft Budget Act, which is transferred concurrently to 
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the Bundesrat and the Bundestag, is an exception to this procedure. 

A similar procedure applies when the Bundesrat introduces legislative measures. Once the 

majority of the Bundesrat members voted in favour of a bill then it goes to the Federal 

Government, which attaches its comments to it, usually within six weeks, and then it is 

forwarded to the Bundestag. 

STEP 2. INITIATIVES TO PROPOSE THE BILL FROM THE FLOOR OF THE BUNDESTAG: 

Members of the German Bundestag may also initiate draft laws, in which case they must be 

supported either by at least one of the parliamentary groups or by at least 5%–currently 31%–

of the German Bundestag members. In this manner, bills implemented do not need to be 

presented to the Bundesrat first. That is why the government sometimes arranges for the 

introduction of particularly pressing bills in the Bundestag by its parliamentary group.   

STEP 3: PRINTED PAPERS ARE DISTRIBUTED:  

It must first be forwarded to the President of the German Bundestag before a draft can be 

deliberated in the Bundestag, then registered and published by the Administration. It is then 

distributed as a Bundestag printed paper to all the members of the German Bundestag, the 

Bundesrat members and the federal ministries. The first phase of its passage through 

Parliament is over once the bill has been put on the plenary's agenda: it is now about to be 

formally introduced into the Bundestag's public forum. 

STEP 4. THREE READINGS ARE DONE IN THE PLENARY: 

In the Bundestag plenary, bills are usually discussed three times–these discussions are known 

as readings. First reading's main objective is to designate one or more committees to consider 

the bill and prepare it for second reading. This is taken on the basis of the Elders Council's 

recommendations. If several committees are designated, the overall responsibility for the 

deliberations on the item is then given to one committee. Therefore, it is accountable for 

passing the bill through Parliament. The other committees are asked on the bill for their 

opinions. 

STEP 5. DEBATES TAKE PLACE IN THE SECOND READING: 

Every Member receives the published recommendation for a decision in printed form before 

the second reading. Therefore, they are well ready for the debate. In addition, the 

parliamentary groups are once again coordinating their positions in internal meetings before 

this debate, as it is essential to present a united front in the second reading public.All the 

provisions set out in the bill can be regarded individually after the general debate. However, 
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as a rule, the plenary moves straight to an overall vote on the bill.Any member of the German 

Bundestag may table motions for amendments which will be discussed in the plenary 

instantly. If amendments are adopted by the plenary, the new version of the bill must first be 

printed and distributed. 

However, with the approval of twothirds of the Members present, this method may be abbrevi

ated. Then it is possible to immediately start the third reading. 

STEP 6. DURING THE THIRD READING VOTING IS THERE 

Another discussion only takes place during the third reading if required by a parliamentary 

group or at least 5% of the German Bundestag members. At the end of the third reading, the 

final vote will take place. When the German Bundestag president asks for the votes in favour 

of the bill, votes against and abstentions, the Members will respond by rising from their seats. 

Once a bill has won the required majority in the Bundestag plenary, it will be transferred as 

an act to the Bundesrat. 

STEP 7. BUNDESRATS CONSENT: 

The Bundesrat's consent is a mandatory requirement for some bills. These include, for 

instance, acts affecting the Länder's finances and administrative skills. 

In the event of bills to which the Bundesrat may object, even if no agreement has been 

reached in the Mediation Committee, the Bundestag may bring an act into force. However, 

this needs another vote in which an absolute majority is passed by the Bundestag. 

STEP 8. COMES INTO FORCE: 

Once the Bundestag and the Bundesrat have approved a bill, it must go through a number of 

additional phases before it can enter into force.For the first time, an act that has been 

implemented is printed and transferred to the Federal Chancellor and the federal minister 

competent to counter it. Then the Federal President gets the signing act. He or she examines 

whether the law was passed in accordance with the Constitution and is free from the basic 

law's obvious material contraventions. Once these checks have been carried out, the Federal 

President signs the act and orders that it be published in the Federal Law 

Gazette9.The act was promulgated with this. If no particular date is specified in the Act for its

 entry into force, its publishing in the Federal Law Gazette will automatically take effect as of

 the 14th day following. 

                                                      
9Passage of legislation, Parliament, Deutscher Bundestag (20th August 2019, 15:06 PM) 

https://www.bundestag.de/en/parliament/function/legislation/passage-245704(Last visited on 19th May, 2020)  
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VII. ROLE OF PRESIDENT IN AMENDMENT PROCEDURE IN GERMANY AND 

UNITES STATES OF AMERICA 

When the role of President comes into play, it differs to some extend from country to country 

in respect of powers and functions the President has to perform. Even the role of President 

differs on the basis of the type of government the country has. The United States of America 

has the Presidential form of Government whereas Germany has the Federal Parliamentary 

Republic form of Government. Now lets have a look what role does the President play when 

it comes to the amendment of the constitution or basic law as known in Germany and 

constitution of the United States of America. 

1. The first difference we see is that when there is an amendment in Germany, the 

President receives it for signature after it has been passed by the bundesrat, bundestag, 

vice-chancellor and the cabinet. It is clear that a bill for an amendment can only take 

when it is signed by the President after it has been passed by the bundesrat, 

bundestag, vice-chancellor and the cabinet and once it is passed it automatically 

comes into force on the 14th day of passing by President. President plays a very 

important role so far as it comes to an amendment in Germany and without President 

no amendment could be done. 

Whereas when there is amendment in the constitution of the United States of 

America, we basically observe that the President role is not so much when it comes to 

amendment of constitution or law because when a proposal is made by either house of 

Congress (House of Representatives And House of Senate) for the amendment then it 

is to be passed by two third votes by the congress. After it is been passed by congress, 

it is to be given to the governor of the states and then he gives it for the ratification to 

the state legislature, then the bill must be passed or ratified by three fourth of the 

states and be returned to the congress within a specific period with evidence material 

as a proof of ratification. Once it is ratified by the required ratio of states, the archivist 

of the United States proclaims it as a new amendment to the U.S. Constitution. 

This basically shows that the President is not seen in the United States of America in 

the amendment procedure. 

2. The second difference we could see is that though President of Germany and the 

United States of America both are under the executive branch of government under 

their countries but still the President of Germany is the Head of State and the 
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President of the United States of America is the Head of State as well as the Head of 

Government. 

3. The third difference that can be seen is the manner in which the President is elected. 

In Germany, the President is elected by the federal representatives and state 

representative every five year. In the United States of America, the President is 

elected by the public as well as the Electoral College every four year.         

VIII. AMENDMENTS MADE IN THE CONSTITUTION OF USA AND GERMANY 

(A) IN AMERICA: 

 Thirty-Three amendments were proposed by the United States Congress to the Constitution 

of the United States and sent them to the States for ratification as the Constitution was put 

into operation on March 4, 1789. The first ten amendments have been enacted and ratified 

concurrently by the necessary amount of countries and are jointly referred to as the Bill of 

Rights. Since we will be discussing here only the first amendment and not all amendments 

will be covered. First Amendment is a part of bill of rights and the amendment (1791) is to 

the Constitution of the United States of America and it states that, 

No law shall be made by the congress in respect of creation of religion, or preventing the free 

exercise thereof; or violating the freedom of speech, or freedom of the press; or the right of 

the people to assemble peacefully, and for a redress of grievances to petition the government. 

(1) AN OVERVIEW OF FIRST AMENDMENT: 

The First Amendment of the Constitution of the United States protects from government 

interference the right to freedom of religion and freedom of expression. It prohibits any 

legislation establishing a national religion, impeding the free practice of religion, curtailing 

freedom of speech, infringing press freedom, interfering with the right to assemble 

peacefully, or prohibiting people from petitioning for a governmental grievance remedy. It 

was adopted in 1791 in the Bill of Rights. The Supreme Court interprets the extent to which 

these freedoms are protected. The Court viewed the First Amendment as applicable to the 

entire federal government, although it is only applicable to the congress. 

In addition, the Court interpreted the Fourteenth Amendment's Due Process Clause as protecti

ng the freedoms in the First Amendment from state government interference. 

(B) IN GERMANY:  

The Basic Law has been amended 50 times since 2003.The reintroduction of conscription and 

the establishment of the Bundeswehr in 1956 were important changes to the Basic Law. 
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Therefore, several articles, e.g. Art. 12a, 17, 45a-c, 65a, 87a-c GG, have been implemented 

into the constitution. Another significant reform, for instance Art. 115 Paragraph 1 GG, was 

the introduction of emergency competences in 1968.  The papers on the allocation of taxes 

between the federal government and the states of Germany have been changed in the 

following year.The two countries debated, during reunification, the option of drafting a fresh 

common constitution followed by a plebiscite as envisaged in Art. 146 (1990), but this route 

was eventually not taken. Instead, the Federal Republic of Germany and the German 

Democratic Republic decided to maintain the Basic Law with only minor modifications as it 

had proved efficient in West Germany. The Federal Republic Germany has produced some 

modifications to the Basic Law to promote reunification and reassure other countries. Article 

23 was completed by reunification itself and subsequently withdrawn to imply that there were 

no other sections of Germany outside the unified territory. 

The question of "using" Article 146 to draw up a fresh constitution and hold a referendum wa

s left to the twelfth (and first allGerman) Bundestag, which, after consideration, decided agai

nst a fresh draft. Nevertheless, the Bundestag enacted the 1994 constitutional reform, a minor

 change, but still fulfilling the constitutional issue with a few other amendments between 199

0 and 1994.For instance, in women's rights under Article 3, affirmative action was permitted, 

and in thenew Article 20a, environmental protection was made a state policy objective. Articl

e 3 has also been reworded to prohibit disability discrimination. 

(1) ARTICLE 20A. PROTECTION OF NATURAL FOUNDATIONS OF LIFE AND ANIMALS – 

Mindful also of its responsibilities towards future generations, as the state shall the natural 

foundations of life and animals by legislation and in, according to law and justice, executive 

and judicial action, all within the framework of the constitutional order.10 

IX. ROLE OF JUDICIARY IN INTERPRETING THE POWER OF LEGISLATURE 

(A) In the United States of America, the Supreme Court's best-known authority is judicial 

review, or the Court's capacity to declare a legislative or executive act in breach of the 

Constitution is not discovered in the Constitution itself. In Marbury v. Madison's case (1803), 

the Court introduced this doctrine. 

In this situation, the Court had to decide whether the supreme law of the territory was a 

Congress Act or the Constitution. The 1789 Judiciary Act gave original jurisdiction to the 

Supreme Court to issue mandamus writs (legal orders requiring representatives to act in 

accordance with the law). Under this Act, a suit was brought, but the Supreme Court 
                                                      
102, M V PYLEE, CONSTITUTIONS OF THE WORLD 797 (5th ed. 2013) 



2270 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 2257] 

© 2020. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

observed that the Constitution did not permit the Court to have original jurisdiction in this 

matter. Since Article VI of the Constitution establishes the Constitution as the country's 

Supreme Law, the Court ruled that it could not bear a act of congress that was contrary to the 

Constitution. The Court also created its power in subsequent instances to strike state laws 

found to be in breach of the Constitution. The provisions of the Bill of Rights applied only to 

the federal government before the enactment of the Fourteenth Amendment (1869). The 

Supreme Court ruled after the enactment of the amendment that most of its provisions were 

also relevant to the states. 

The Court therefore has the final say when a constitutional right is protected or when a constit

utional right is infringed. 

(B) IN GERMANY:  

The Federal Constitutional Court's duty is to ensure that the Constitution of the Federal 

Republic of Germany (Grundgesetz – Basic Law) is obeyed.11The Court has helped guarantee 

respect for and efficiency of the free and democratic fundamental order of Germany since its 

foundation in 1951. This refers in particular to fundamental rights enforcement. All 

government bodies must comply with the Basic Law. In the event of any dispute in this 

regard, the Federal Constitutional Court's jurisdiction may be invoked. His judgments are 

final. All other institutions of government are bound by their case-law. 

The Federal Constitutional Court's work also has a political impact. This becomes especially 

evident when a law is declared unconstitutional by the Court. The Court is not, however, a 

political body. Basic Law is its sole review standard. The Court may not consider questions 

of political expediency. It determines only the constitutional framework within which politics 

can evolve. State power delimitation is a characteristic of contemporary constitutional 

democratic states. 

(1) THE BAN ON STRIKE ACTION FOR CIVIL SERVANTS IS CONSTITUTIONAL: 

 The legislature must take into account the ban on strike action for civil servants as an 

autonomous and traditional principle of the Berufs beamtentum career scheme. For these 

reasons, the Federal Constitutional Court's Second Senate dismissed in a judgement 

pronounced on 12 June, 2018 four constitutional complaints against the prohibition on strike 

action for civil servants. 

                                                      
11Decisions ,The Federal Constitutional Court, (24-08-19, 23:46 PM) 

https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2018/bvg18-046.html (Last 

visited on 19th May, 2020)  
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2. FACTS OF THE SITUATION:  

The complainants in three distinct federal states (Laender) are or were professors with civil 

servant status at universities. In the past, during working hours, they participated in 

demonstrations and strikes organized by a trade union. The qualified supervisory officials 

enforced sanctions on the complainants in reaction to their involvement. The officials held 

that the civil servants had infringed fundamental duties under civil service law by engaging in 

these occurrences. In specific, without consent, civil servants were not permitted to be away 

from job. The complainants contested the corresponding disciplinary orders in the original 

proceedings before the periodic courts, eventually without achievement. 

X. CONCLUSION: 

The conclusion drawn is that after analysing the constitution of America and Germany, the 

separation of power works effectively in both but however the President like in Germany 

appoints the vice-chancellor and judges of Supreme Court and while in America the President 

has the power of veto the congress. This clearly explains that even in the separation of 

powers there is system of checks and balances maintained among the organs. Amendment 

procedure differs though both are federal and democratic in nature and the legislature cannot 

act beyond the powers mentioned in the constitution of their countries. If the amendment and 

laws made by the legislature are in breach or are not in consonance with the constitution that 

they can be declared unconstitutional by the supreme most court of America and Germany. 

So this basically concludes that the legislature functions within its limit in both America and 

in Germany. And even the executive and the judiciary also works within its jurisdiction that 

is provided in their constitution. 

***** 


