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  ABSTRACT 
Insolvency and Arbitration proceedings are starkly divergent in many ways yet when it 

comes to real disputes, their interplay assumes a greater significance. The relationship 

between arbitration and insolvency is often characterized as “a conflict between near polar 

extremes.” While insolvency proceedings dealt with under the Insolvency and Bankruptcy 

Code, 2016 talks about the procedure for resolving the insolvency and clearing the debts, 

arbitration on the other hand regulated by the arbitration and conciliation act, 1996 is an 

alternative dispute resolution mechanism where an arbitrator is appointed for resolving the 

disputes. Arbitration proceedings are in personam and are decentralized protecting party 

confidentiality. On the other hand, insolvency proceedings are in rem. Convergence and 

collision of these two proceedings become inevitable and transpire in the cases in various 

scenarios. 

The major objective of this article is to analyze the different scenarios in which Insolvency 

and arbitration proceedings collide in a case. This article places special emphasis on 

dealing with the effect of initiation of insolvency proceedings on existing arbitration 

proceedings, on new arbitration proceedings, on arbitral awards already declared by 

arbitral tribunals, the effect of foreign arbitrations on insolvency proceedings in India, and 

the prevalence of one law over the other in the light of international jurisprudence with the 

help of judicial precedents and case laws. The coexistence of arbitration and insolvency 

processes has a few problems that must be faced in real disputes due to their convergence, 

this article seeks to highlight the legal provisions that can be applied when a such collision 

takes place.  

Keywords: Arbitration, Insolvency, stay of proceedings, moratorium, arbitral awards, 

international jurisprudence 

 

I. INTRODUCTION 

The relationship between arbitration and insolvency is often characterized as “a conflict 

between near polar extremes". Even though they are quite distinct procedures, while insolvency 

is for companies clearing off their debt, arbitration is used to resolve disputes between 

 
1 Author is a student at ICFAI Law School, Hyderabad, India. 
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corporations, and their convergence is inevitable in commercial disputes. The companies which 

have initiated the insolvency proceedings and have existing arbitration proceedings or are about 

to start arbitration proceedings or have an arbitral award against them are often caught in a fix 

as the legal provisions regarding the convergence of these two proceedings are complicated. 

While insolvency law deals with a company's clearing off its debts by the initiation of the 

Corporate Insolvency Resolution Process (CIRP), it does have an impact on the company's 

dispute resolution proceedings whether they are existing, new, or have already been decided. 

Insolvency law tends to centralize the proceedings by imposing a moratorium on all the existing 

proceedings mentioned under section 143 of the code which says, "All the current suits against 

the corporate debtor, including arbitration, will not be pursued during the moratorium period" 

with certain exceptions. However, the effect of already given arbitral awards on the insolvency 

proceedings has no explicit mention in the code or the arbitration and conciliation act,1996 but 

the issue of the effect of arbitral awards on insolvency proceedings has been resolved in judicial 

cases. 

It is in situations like these where both the proceedings converge and to interpret the impact of 

this convergence, the prevalence of one law over the other assumes significance. India like most 

other international jurisdictions does not provide any clear provision on the prevalence of laws 

or regarding the impact of convergence on each of the proceedings. While  there are some legal 

provisions and judicial precedents about the impact of the collision of these proceedings, but 

their complexity does not resolve the issue. 

(A) EFFECT OF MORATORIUM ON NEW PROCEEDINGS 

The opening of an insolvency proceeding also prevents enforcement action in India. The 

moratorium specifically prohibits "the institution of suits or continuation of pending suits or 

proceedings against the corporate debtor including execution of any judgment, decree or order 

in any court of law, tribunal, arbitration panel or other authority". The judicial pronouncements 

have made it clear what is covered by the moratorium: (i) maximizing assets; and (ii) protecting 

the corporate debtor's assets from damage. 

Indeed, the Supreme Court ruled in the Alchemist Asset Reconstruction Company case that any 

arbitrations or comparable actions that are started after the CIRP has been initiated are deemed 

non-est in law. Although there are no statutory exclusions, numerous exceptions to the general 

rule have been established by judicial precedents. The arbitration proceedings may continue 

 
3 Section 14 of Insolvency and Bankruptcy Code, 2016 –“All the current suits against the corporate debtor, 

including arbitration, will not be pursued during the moratorium period" 
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under the following conditions: (i) they maximize the value of the corporate borrowers' assets; 

and (ii) they are advantageous to the corporate debtor and have no negative effects on its assets 

or (iii) even if the case is allowed to go forward, no recovery can be made against the corporate 

debtor while the moratorium is in effect.  Additionally, courts have declined to order the stay 

of claims or counterclaims brought against a corporate debtor where it was determined that the 

corporate debtor had not encountered any difficulties before the claims or counterclaims were 

decided. Once the CIRP is completed, as well as on the start of liquidation proceedings, any 

pending legal proceedings that had been stayed owing to the operation of the moratorium order 

may be re-instituted. 

If liquidation is started, the legal position changes slightly. A corporate debtor is prohibited 

from starting a lawsuit or other legal action while the liquidation process is ongoing once a 

liquidator has been appointed. However, with prior NCLT clearance, the liquidator may start a 

lawsuit or other legal action on behalf of the corporate debtor. Therefore, in the event of the 

corporate debtor's liquidation, ongoing legal processes (which would include arbitration 

proceedings) aren't technically banned. 

(B) EFFECT OF MORATORIUM ON EXISTING ARBITRATION PROCEEDINGS 

As section 14 of the Code specifically provides that all other ongoing proceedings and/or the 

initiation of new proceedings, including arbitral proceedings, will be stayed because of the 

imposition of the moratorium, it can be said that an arbitral proceeding will be impacted by the 

imposition of the moratorium. Additionally, the Code's Section 238 stipulates that it supersedes 

all other laws. In Alchemist Asset Reconstruction Company Ltd. v. Hotel Gaudavan Pvt. Ltd.4, 

the Hon. Supreme Court prohibited the initiation of new legal action or the continuation of 

existing legal action against a corporate debtor once a moratorium has been imposed according 

to Section 14 of the Code.  

The Hon'ble National Company Law Appellate Tribunal (New Delhi) (NCLAT) held in K.S. 

Oils Ltd v. The State Trade Corporation of India Ltd. & Anr5. that an arbitration proceeding 

between the parties cannot continue following the provisions of the Code. Nevertheless, the 

NCLAT allowed the parties to present their separate claims and counterclaims to the Resolution 

Professional. 

Similar to this, the Hon. Supreme Court ruled in Indus Biotech Private Limited v. Kotak India 

 
4Alchemist Asset Reconstruction Company Ltd. v. Hotel Gaudavan Pvt. Ltd., Civil Appeal No. 16929 of 2017, 
5 K.S. Oils Ltd v. The State Trade Corporation of India Ltd. & Anr, Company Appeal (AT) (Insolvency) No. 284 

of 2017 
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Venture (Offshore) Fund6, that any application seeking a reference to arbitration under Section 

8 of the Act made later will not be maintainable if any proceeding is ongoing before the 

Adjudicating Authority under Section 7 of the Insolvency and Bankruptcy Code and if such a 

petition is admitted. 

1. WHETHER AN ONGOING ARBITRATION PROCEEDING BAR THE FILING 

OF AN INSOLVENCY PETITION 

The Court and Tribunals have occasionally attempted to consider the aforementioned question. 

In Reliance Commercial Finance Limited vs. Ved Cellulose Limited, 7for example, the Hon'ble 

National Company Law Tribunal (Mumbai) ruled that "pendency of arbitration proceedings is 

likewise not an obstacle under section 7 of the Code for the beginning of Corporate Insolvency 

Resolution Process." In Dinesh Chand Jain and Ors v. Fantastic Buildcon (P) Ltd. and Ors.8, 

the Hon'ble National Company Law Tribunal (Delhi) concluded that the inclusion of an 

arbitration clause in an agreement does not preclude the launching of insolvency proceedings 

under Section 7 of the Code. The Hon. NCLAT upheld the aforementioned decision in Rajesh 

Gupta, the son of the late Shri R. K. Gupta, a former director of Fantastic Buildcon Pvt Ltd. 

The parties are free to initiate the proper Insolvency proceedings under the Code regardless of 

an arbitration agreement or any current arbitration proceedings. 

II. IMPACT OF ARBITRAL AWARDS ON INSOLVENCY PROCEEDINGS: 

While there are legal provisions on the impact of initiation of insolvency proceedings on 

existing arbitration proceedings or new arbitration proceedings, no explicit mention of the 

impact of arbitral awards on the insolvency proceedings can be found in both the Insolvency 

Code and the Arbitration and conciliation act, 1996. However, the courts have filled this vacuum 

in law by deciding on this issue in various cases 

(A) ARBITRAL AWARDS AS EVIDENCE OF DEBT 

The Insolvency Code specifies that a financial creditor (section 7) or an operational creditor 

(section 9) can initiate the Corporate Insolvency Resolution Proceedings (CIRP) upon the 

existence of any "debt". In various cases brought in before the Honorable Courts, the courts 

have held that arbitral awards given by the Arbitration Tribunals can be used as proof of the 

existence of a debt. So, the arbitral awards can be used as evidence of the existence of the debt. 

 
6 Indus Biotech Private Limited v. Kotak India Venture (Offshore) Fund, ARBITRATION PETITION (CIVIL) 

NO. 48/2019 
7 Reliance Commercial Finance Limited vs. Ved Cellulose Limited, C.P.No- 156(PB/2017) 
8 Dinesh Chand Jain and Ors v. Fantastic Buildcon (P) Ltd. and Ors. C.P.(IB)-37/2018 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
115 International Journal of Law Management & Humanities [Vol. 5 Iss 6; 111] 
 

© 2022. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

The Hon'ble court ruled in the case of K. Kishan v. M/s Vijay Nirman Company P. Ltd 9that 

the arbitral award can be treated as evidence of the existence of a debt. 

1. Arbitral awards to be treated as operational debt or as financial debt? 

Under the IBC,2016 the term debt has two types: operational debt and financial debt (section 5 

(8)). While the arbitral award can be treated to be evidence of the existence of a debt, the law is 

divergent concerning the question of whether the award will be treated as an operational debt 

or as financial debt. While there are some cases about this issue in question, the judgments are 

divergent and hence do not provide any clear answer. 

• Arbitral awards as financial debt 

The Supreme Court in this case of Dena Bank v. C. Shivakumar Reddy10 has held that non-

payment of an amount awarded under a decree, judgment, or arbitral award would fall under 

the definition of "financial debt" and would give rise, under the 2016 Insolvency and 

Bankruptcy Code, to a new cause of action to initiate insolvency proceedings. 

The law on this subject has typically maintained that it is crucial for a financial creditor's claim 

to be founded on the actual transaction between the debtor and creditor and not on any other 

court or tribunal rulings involving the debtor and creditor. 

Further, in the case of Ludhiana Scrips (P) Ltd. v. K.C. Land & Finance Ltd11, it was held by 

the court that the compromise agreement and the subsequent agreement clarify the nature of the 

agreement and that it is the financial creditor who owes a financial debt. 

• Arbitral Award as an operational debt 

In this case of Agrocorp International Private (PTE) Limited v. National Steel and Agro 

Industries Limited12,  NCLT Mumbai has held that the arbitral awards amount to an operational 

debt. 

Further, in the case of Sushil Ansal v. Ashok Tripathi and Ors13, NCLT has held that sums 

awarded in an arbitral award cannot be said to be sums that were initially disbursed by the 

Award-holder/creditor to the Award-debtor and which need to be repaid by the latter. 

As it is clear from the judgments of the Courts and NCLTs that the jurisprudence on the nature 

 
9  K. Kishan v. M/s Vijay Nirman Company P. Ltd, C.A.No-021824 / 2017 
10 Dena Bank v. C. Shivakumar Reddy, CIVIL APPEAL NO.1650 OF 2020 
11 Ludhiana Scrips (P) Ltd. v. K.C. Land & Finance Ltd, 2019 SCC OnLine NCLAT 355. 
12 Agrocorp International Private (PTE) Limited v. National Steel and Agro Industries Limited, CP(IB) No. 

798/MB/C-IV/2019 
13 Sushil Ansal v. Ashok Tripathi and Ors, Company Appeal (AT) (Insolvency) No. 452 of 2020 
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of arbitral award as debt is divergent and contradictory. 

2. Test for an arbitral award to be considered as proof of debt 

The Court in various cases has held that the arbitral awards can be taken as evidence for the 

existence of debt but only if the credit therein is undisputed. In the case of K. Kishan v. M/s 

Vijay Nirman Company14 and further in the case of M/s Vijay Nirman Company Pvt. Ltd v/s 

M/s Ksheerabad Constructions Pvt15. the Court has held that even though arbitral awards are 

valid records of a debt, the same would have to be undisputed to enable initiation of the CIRP 

by operational creditors. So, the claim needs to be undisputed to be treated as proof of the 

existence of a debt. 

3. Is a challenge to an arbitral award an existing dispute under the Code? 

As it is clear from the paragraph abovementioned that the credit must be undisputed for it to be 

considered as proof of debt,  also the application for the CIRP(Corporate Insolvency Resolution 

Process) can be rejected on the pre-existence of a dispute, so if an arbitral award has been 

challenged and in the meanwhile, the company goes insolvent, would that challenge to the 

arbitral award be considered as an existing dispute in the code?  

Section 34 of the Arbitration and Conciliation Act, 1996 talks about the grounds for setting 

aside the arbitral awards, so whenever an arbitral award is challenged under section 34, such 

pendency of dispute challenging the arbitral award can be treated as a pre-existing dispute and 

the application for the CIRP can be rejected on such grounds. 

In the case of M/s Vijay Nirman Company Pvt. Ltd v/s M/s Ksheerabad Constructions Pvt, the 

Hon'ble Supreme Court has held that the challenge to an arbitral award can be considered as a 

pre-existing debt and so the application by the operational creditor to initiate the CIRP can be 

rejected. 

(B) IMPACT OF INSOLVENCY OF THE COMPANY ON ARBITRAL AWARDS 

1. Impact of Insolvency of the company on pending claims under an arbitral award 

While the abovementioned paragraphs talked about the impact of arbitral awards on the 

initiation of insolvency proceedings if a company has pending claims against an award and is 

declared insolvent, would it affect the pending claim? Section 14 does not allow for initiation 

or continuation of any proceedings once the CIRP process begins, So the person whose claim 

is pending must file his claims before the Resolution professional. The claim which is usually 

 
14 K. Kishan v. M/s Vijay Nirman Company, C.A. No-021824/2017 
15 M/s Vijay Nirman Company Pvt. Ltd v/s M/s Ksheerabad Constructions Pvt, Company Appeal (AT) 

(Insolvency) No. 167 of 2017 
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decided by the arbitral tribunals would now be decided by the resolution Professional by the 

NCLT according to the Code. 

2. Impact of insolvency of a company on claims filed in arbitration proceedings 

The Code expressly bars the initiation of any new proceedings under section 14 of the Code; 

however, section 14 also provides for certain exceptions. The exceptions include that whenever 

proceedings a) maximize the value of assets of the debtor (b)do not impact the assets of the 

debtor (c) no recovery can be made against the corporate debtor while the moratorium is in 

effect, then proceedings can be continued, and they will not be hit by the moratorium. 

In Committee of Creditors of Essar Steel India Limited Through Authorised Signatory v. Satish 

Kumar Gupta & Ors16, it was held that as the objective of pursuing claims against parties (third 

parties) is to maximize the assets of the corporate debtor, the debtor can be allowed to pursue 

his claims against the third party in arbitration proceedings. 

(C) IMPACT OF FOREIGN ARBITRAL AWARDS ON INITIATION OF 

INSOLVENCY PROCEEDINGS IN INDIA 

The term "arbitral award" under the Arbitration and Conciliation Act includes both domestic 

and foreign awards. The Arbitration Act in great detail mentions under sections 47 and 48 the 

procedure to be followed for the enforcement of foreign awards in India. In various cases that 

have come up before the NCLTs and Courts, the issue of whether foreign awards can be used 

as evidence of debt to initiate insolvency proceedings was discussed. In the case of Agrocorp 

International Pvt (PTE) Ltd v/s National Steel and Agro Industries Limited 17where the NCLT 

has held that a foreign award holder can initiate Insolvency proceedings without an enforcement 

decree. However, this case was an exception and was not followed in subsequent cases like 

Government of India v/s Vedanta Limited 18where the Court has held that insolvency 

proceedings cannot be initiated based on a foreign award as a foreign award is not a decree in 

itself. So, without an enforcement decree, a foreign award cannot be treated to be debt under 

the Code and so insolvency proceedings cannot be initiated solely based on a foreign award. 

III. PREVALENCE OF ONE LAW OVER THE OTHER 

While the issue of collision of insolvency and arbitration proceedings is still in question, it is 

pertinent to note that such collision can be resolved if it is known as to which law prevails over 

 
16 Authorised Signatory v. Satish Kumar Gupta & Ors, CIVIL APPEAL NO. 8766-67 OF 2019 
17 Agrocorp International Pvt (PTE) Ltd v/s National Steel and Agro Industries Limited, CP(IB) No. 798/MB/C-

IV/2019  
18 Government of India v/s Vedanta Limited, CIVIL APPEAL NO. 3185 OF 2020 
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the other. While India following many other international jurisdictions has no clear answer to 

which law prevails over the other, Courts have, in a plethora of cases, discussed this issue. 

(A) The case of Kotak India Venture Fund v/s Indus Biotech Private Limited 19 

In this case, when both insolvency (section 7 of the Code) and arbitration (section 8 of the 

Arbitration Act) proceedings were initiated, the court discussed the important issue of which 

law prevails over the other. The Court relied on the principle of special law prevails over the 

general law and referred the case to arbitration. However, section 238 of IBC says that IBC 

prevails over all the other laws. The court in this case held that arbitration prevails over 

insolvency law. However, the same principle was not followed in subsequent cases which 

involved the resolution of the same issue. The issue remains unresolved due to contradictory 

judgments and legal provisions.  

(B) International Jurisprudence 

While the issue of the prevalence of law is still unclear and ambiguous in India, some 

international jurisdictions have resolved the issue of the prevalence of one law over the other. 

Under Swiss law, certain matters need to be referred only to arbitration like public policy 

matters. In a lot of countries, it is accepted that the initiation of insolvency proceedings does 

not affect the pending or existing arbitration proceedings. In the international sphere, arbitration 

proceedings are given more importance and preferred when insolvency proceedings are still 

going on. A lot of countries like the US have policies that favor arbitration proceedings more 

than insolvency proceedings. While some other countries have no clear policy on which law 

prevails over the other. In India, there is a need to address this ambiguity and resolve the 

question of prevalence as it is significant in solving issues that arise due to the collision of 

insolvency and arbitration proceedings.  

IV. CONCLUSION 

The collision of insolvency and arbitration proceedings is imperative as seen from the above-

mentioned article. While legal provisions do not address the collision adequately and 

completely with some issues like the effect of initiation of insolvency on pending or new 

arbitration proceedings having provisional backing, others like the effect of insolvency on 

arbitral awards, be it domestic or international awards have no explicit mention of a legal 

provision. With contradictory judgments and judicial precedents, convergence does not get 

dealt properly. 

 
19 Kotak India Venture Fund v/s Indus Biotech Private Limited, ARBITRATION PETITION (CIVIL) NO. 48/2019 
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The coexistence of arbitration and insolvency processes has a few problems that must be faced 

in real disputes due to their convergence. Even though there are decisions of various NCLTs 

that throw light on this convergence, However, a stricter culture supporting and working 

towards an environment where arbitration is the norm and insolvency is the exception must be 

created for a favorable environment for business organizations to thrive. A proper law or legal 

provision or for that matter a judicial precedent is needed to adequately address the convergence 

of insolvency and arbitration proceedings 

***** 
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