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ABSTRACT 

Indian parliament and parliaments of different countries have passed a variety of a 

typical measures intended at countering terrorism. In this article, I would analyse these 

major security legislations commonly known as preventive detention laws of India and 

few other countries and what has ensued from it, i.e. the departure of this action to new 

contexts in the states and territories. This has occurred to the point that this course, once 

considered extreme, has now become a conventional feature of the constitutional and 

criminal justice system, and has in turn given rise to even more stringent legal measures. 

This article explores the dynamic by which once exceptional measures has now become 

normalised in many legal systems of the world and then extended to new extremes and the 

ramifications that come with it. I attempt to examine the ways in which these security 

laws depart from the general constitutional and criminal law standards including 

procedures and contend that the usual constitutional limits on the governments have 

failed to bridle the executive’s power and actions. 

 

I. INTRODUCTION 
Michel Foucault has pointed out that “legal justice today has at least as much to do with 

criminals as with crimes.”3 In his view, since the 19th century, there has been a shift in focus 

from punishing criminal conduct to regulating the danger potentially inherent in the 

individual. Certainly, the increasing use of indefinite and preventive detention legislation in 

Australia since the 1990s has put the focus squarely on the characteristics of the offender in 

determining the risk of re-offending. 

Dealing with offenders who are perceived to be dangerous has always been a prominent goal 

of governments. The usual mechanism for protecting society from a convicted individual is, 

of course, sentencing. But from time to time governments have also experimented with 

                                                      
1 Author is an Assistant Professor of Law at Chanakya National Law University, Patna, India. 
2 Author is a Legal Researcher at Delhi, India. 
3 Foucault M, “The dangerous individual” in Kritzman LD (ed), Politics, Philosophy and Culture (Routledge, 

1988) p 128 
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special preventive detention regimes that exist either in lieu of or are triggered subsequent to 

the completion of a sentence. In the past many decades, mostly after World War II these 

alternative regimes have come under judicial scrutiny in a number of countries. 

As of today, countless persons across the globe are being arrested and detained without being 

produced before a magistrate, or being informed of the reasons for their arrest. We will 

probably never be going to know that how many citizens of a country were being deprived of 

their liberty guaranteed under many democratic countries like in India, Article 22 (1) and 22 

(2) of the Constitution of India, and they will, in all likelihood, never be prosecuted in court. 

In the recent years, it has been witnessed how people are being deprived of their fundamental 

right of personal liberty which is constitutionally wrong but the constitution itself talks about 

preventive detention, then it must be necessary. In India, the theory of preventive detention 

and personal liberty can be traced from A.K. Gopalan4 case in 1950 to Ahmed Noor 

Mohamad Bhatti5 case in 2005, our laws and interpretation of preventive detention has been 

developed. 

II. A COMPARATIVE ANALYSIS OF PREVENTIVE DETENTION LAWS OF DIFFERENT 

LEGAL SYSTEMS 
(A) POSITION IN INDIA 

The Pre-constitutional era of India before freedom under British rule India has faced 

preventive detention laws back to the days of when the Bengal Regulation III of 18186 (the 

Bengal State Prisoners Regulation) was there and the British government was given power to 

detain anybody on mere suspicion under the regulation. The Defence of India Act 19397 

under Rule 268 specified a war time legislation which allowed to detain a person on 

satisfaction that such detention of a particular person is necessary to prevent any prejudicial 

activity against the defence and safety of the country.9 

After adoption of the Constitution in 1950  the members of the Constituent Assembly while 

framing the Constitution, who already faced Preventive Detention Laws during Colonial 

Regime, but still they were in opinion that giving Constitutional sanctity to the Preventive 

Detention Laws in the Fundamental Rights chapter of the Constitution is need for the 

country. Parts of Article 2210 are not Fundamental Rights but Fundamental imperilment to the 

                                                      
4 A.K. Gopalan v. State of Madras & Anr., 1950 SCR 88. 
5 Ahmed Noor Mohmed Bhatti v. State of Gujarat AIR 2005 SC 2115 
6https://www.latestlaws.com/bare-acts/state-acts-rules/punjab-state-laws/bengal-state-prisoners-regulation-1818/ 
7 http://legislative.gov.in/sites/default/files/legislative_references/1939.pdf 
8 https://www.iwm.org.uk/collections/item/object/1500109747 
9 A. Faizur Rahman, “Preventive Detention an Anachronism”, The Hindu, Sep 07’2004, New Delhi 
10 http://legislative.gov.in/sites/default/files/COI-updated.pdf 
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citizens for whom and allegedly by whom the Constitution was framed, to keep a doorkeeper 

in a new society, with freedom of speech and expression available to all. In 1950 Sardar 

Ballabhbhai Patel placed Prevention Detention Act, and said that he had several ‘sleepless 

nights’ before deciding that it is required to introduce such Bill.11  

The first Preventive Detention Act12 was enacted by the Parliament in 1950 and in same year, 

under this Act, a political leader of A.K. Gopalan's notability was arrested but ordinary 

disturbers of law and order were not arrested. In this case the petitioner in this case argued 

that since preventive detention would rob a person of his liberty and consequentially his 

rights flowing from Article 19(1) will also be taken away from him; such deprivation should 

therefore, be permitted, only if the law authorising preventive detention is in conformity with 

the reasonable restrictions as given under Article 19(2) to 19(6). But the Supreme Court did 

not accept this argument and held that the different fundamental rights given in Part III of the 

Constitution must be read disjunctively, in a mutually exclusive manner From that initial 

action, it was apparent that this Act was meant to keep a check on political dissent, and that 

legacy has been and is being followed. 

The grounds for Preventive detention provided under Article 22 of Indian Constitution are, 

Security of state, maintenance of public order, maintenance of supplies and essential services 

and Defense, foreign affairs or security of India. 

A person may be detained without trial only on any or some of the above grounds. A detainee 

under preventive detention can have no right of personal liberty guaranteed by Article 19 or 

Article 21 

Supreme Court in Ankul Chandra Pradhan v. Union of India13, held that preventive detention 

laws are not enacted to punish the detainees but it was enacted to restrain detained person 

from doing or acting offensive or anything which is contrary to law. In the recent judgement 

of Ahmed Noor Mohmad Bhatti v. State of Gujarat14, the Apex Court upheld the 

constitutional validity of Section 151 of Criminal Procedure Code, 1973, which gives power 

to Police to arrest and detain any person on mere suspicion without producing warrant to 

prevent him from committing any cognizable offence. In the case of ADM Jabalpur case15 

the constitutional validity of the Maintenance of Internal Security Act, 1971 was challenged. 

The Supreme Court of India held the Act Constitutional and further stated that it was a rule of 

evidence and cannot be challenged under Part III of the Constitution of India. 

                                                      
11 http://egyankosh.ac.in/bitstream/123456789/39085/1/Unit-1.pdf 
12 PREVENTIVE DETENTION ACT, 1950, 25th February, 1950 
13 AIR 1997 SC2814 
14 2005 (3) SCC 647 
15 Additional District Magistrate, Jabalpur v. Shivakant Shukla, (1976) 2 SCC 521 
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The National Security Act, 198016 was widely criticised from in the country. Because the Act 

was being misused by government and various officials as the Act did not define “public 

order” and “state security” which were the grounds of detention. 

India while performing on the premise of Article 22 came up with the Preventive Detention 

Act, 1950 which was considered to be a short-term measure and so on, it lapsed around the 

year 1969. But after the expiry of this legislation other legislations were enacted allowing 

preventive detention for various reasons. For the reference, the Maintenance of Internal 

Security Act (MISA)17 was enacted in 1971, followed by Conservation of Foreign Exchange 

and Prevention of Smuggling Activities Act (COFEPOSA) in 197418 and thereafter the 

Terrorism and Disruptive Activities (Prevention) Act (TADA) in 1985. Although MISA has 

been repealed and TADA has lapsed, COFEPOSA continues to be operative along with other 

similar statutory laws such as the National Security Act (NSA) 1980,19 the Prevention of 

Black-marketing and Maintenance of Essential Commodities Act 1980. Apart from this there 

are laws with similar provisions enacted by the State governments. Prevention of Terrorism 

Act (POTA) 2002 also provided for preventive detention, though in the year 2004 the Act 

was repealed. Now, preventive detention in India is governed by Unlawful Activities 

(Prevention) Act with amendments made in 2008 and 2019.20 

(B) POSITION IN USA 

In the United states the 5th amendment in the Constitution is praise to the Magna carta 

meaning thereby law of the land and it can be further referred to law of the emperor. 

According to the Constitution Law of United States personal liberty has been protected 

against the power of eminent domain further in United States of America the power vested 

with the courts is to examine whether the law is just, fair and proper.  

The United State of Supreme Court has not taken a consistent view with respect to doctrine of 

due process of law and it differs on the perception of a Judge in a particular case. America’s 

preventive detention powers did not evolve as regrettable, and therefore narrow, byways 

diverging from a main road of criminal justice detentions. Many of them, rather, predate the 

Bill of Rights and have coexisted with it for the entirety of the life of the country. Many have 

narrowed over time in response to abuses — including both individual injustices and 

discrimination against socially disfavored groups — and concerns that the powers in question 

                                                      
16 http://legislative.gov.in/sites/default/files/A1980-65_0.pdf 
17 https://www.indiacode.nic.in/bitstream/123456789/11097/1/maintenance_of_internal.pdf 
18https://dor.gov.in/sites/default/files/Conservation%20of%20Foreign%20Exchange%20and%20Prevention%20

of%20Smuggling%20Activities%20Act%201974.pdf 
19https://www.indiacode.nic.in/handle/123456789/10850?view_type=search&sam_handle=123456789/2505 
20https://www.indiacode.nic.in/handle/123456789/1470?view_type=browse&sam_handle=123456789/1362 
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authorize more detention than is strictly necessary. Nonetheless, the evolution of the scope of 

preventive detention powers is not unidirectional. Detention powers may expand or contract 

as public sentiment evolves concerning how much detention a given problem truly requires. 

America today, for example, sees dramatically less quarantine and mental illness detention 

than in decades past. The detention of sexual predators is on the rise, however, as is 

immigration detention, and the post-September 11 period saw a significant (and 

controversial) spike in the detention of material witnesses. Despite the post-September 11 

controversies over counterterrorism detentions, the power to capture and hold enemy 

combatants has not traditionally been a subject of dispute. The Supreme Court has made this 

clear: “by universal agreement and practice, [these powers] are important incidents of war.21 

The best way to understand preventive detention under American law and practice is not that 

some broad principle prohibits it. It is, rather, that American law eschews it except where 

legislatures and courts deem it necessary to prevent grave public harms. The law then tends to 

unapologetically countenance detention, but only to the extent necessary to prevent those 

harms. So far as American history is concerned with respect to doctrine of due process of law 

there was a restriction on the procedure but in the subsequent period the doctrine of due 

process was extended to serve as a restriction not only on the procedure but also upon the 

substance of the activity in which Government has controlled. And thereafter American 

Court’s arrogated the power to revise all legislation.   

As per Munro in his Constitution of United States submitted that a due process of law means 

fair play. According to him it senses all proceeding related to legal aspects which are in 

furtherance of public good and which can strengthen the principle of liberty. He further stated 

that according to Lord Denning with the preface due process of law means the measure 

authorised by the law so as to keep the stream of justice pure: to see that trials and inquiries 

are fairly conducted, the arrests and searches are properly made, that lawful remedies are 

readily available and that unnecessary delays are eliminated.  

(C) POSITION IN U.K. 

Magna carta was the first step with respect to Preventive Detention Law in U.K. It was sealed 

on June 15 1215 by the famous King John of England and this Magna carta also includes the 

protection of civilians and illegal detention.22  

Darnel’s case of the year 162723 are familiar to the history of English constitution which was 

                                                      
21 Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (quoting Ex parte Quirin, 317 U.S. 1, 28, 30 (1942 
22 https://www.bl.uk/magna-carta 
23 https://www.oxfordreference.com/view/10.1093/oi/authority.20110803095821668, full text of the case also 

available at https://www.britannica.com/event/Darnels-case 
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ultimately followed by various habeas corpus Acts.24 There were five petitioners in the 

King’s bench and the prayer before the King’s bench was to let them free. The basic 

challenge that petition of right 1628 reversed the decision of preventive the power of arbitrary 

committed by the King. The Darnel case was mainly on the point that of grounds of detention 

of an individual vis-à-vis power of the King to detain any individual in the interest of security 

of the State. 

The petition of Right 162825 which sets out specific liberties of the subject the king is 

prohibited from infringing this Act was passed on 7th June, 1628 with respect to the subject 

including imprisonment without any cause.  

The enactment with respect to Preventive Detention Law in England was enacted in 1640 

[which is also known as second Magna Carta]26 which was passed by long Parliament which 

declares that if any person is imprisoned by the order of the King or by Privy council or by 

councillor can apply the writ of Habeas corpus petition and this Act was subsequently 

amended in 1679.   

In 1688 the Monark Williams and Mary accepted the idea of British Bill of Right, 168827 

which was ultimately passed in 1689 received Royal Assent in 1689 which was basically for 

the purpose of determining a basic civil rights of the individual and also on the subject that 

who will be the successor of next crown of the country. This bill was basically for the 

purpose of controlling the power of Monark and also for the purpose of the cruel behaviour 

against an individual /citizen of the country.28 This was the first law which was introduced in 

the year 1688 for protection of individual right and enjoyment of absolute right. In the period 

of Charles the main protection for the common people was the house of lord and at that point 

of time in England one equivalent bill was passed which was equal to Magna carta the bills of 

Right 1689.29  

It is stated and submitted that it was Blackstone was the first person who classified personal 

right of men into absolute right. Earlier to this bill there was ultimate power of Monarch and 

there was no right of an individual with respect to his personal liberty was found place in the 

country U.K. (England).30  

                                                      
24http://www.legislation.gov.uk/primary+secondary?title=Habeas%20Corpus, History of various Habeas Corpus 

Acts are also available at https://www.loc.gov/law/help/habeas-corpus/uk.php 
25https://www.parliament.uk/about/living-

heritage/evolutionofparliament/parliamentaryauthority/civilwar/collections/petition-of-right/ 
26 Tyler, Amanda L. "A Second Magna Carta: The English Habeas Corpus Act and the Statutory Origins of 

Habeas Privilege." Notre Dame L. Rev. 91 (2015): 1949. 
27 http://www.legislation.gov.uk/aep/WillandMarSess2/1/2/introduction 
28 https://www.history.com/topics/british-history/glorious-revolution 
29 https://www.bl.uk/collection-items/the-bill-of-rights 
30 Blackstone, William. Commentaries on the Laws of England: Book I: Of the Rights of Persons. Jazzybee 
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Subsequently in Habeas corpus Act 180331 was enacted by the U.K. to enable the judges to 

award writ of habeas corpus with respect to persons detained in Gaol before Court Martials.  

The Habeas Corpus Act 180432 was enacted for more effectual administration of justice in 

England and Ireland by giving power to the court to issue writ of habeas corpus. The main 

aim and object of this act was expedient for more effectual administration of justice in 

England. The Habeas Corpus Act 181633 was enacted by the parliament of United Kingdom 

which basic purpose was to remove the rule against controverting the return in non-criminal 

cases. The aim and object of this act was giving more speedy remedy upon the field of writ of 

habeas corpus. Similar enactment was passed with respect to Habeas Corpus an Act was 

subsequently passed by the United Kingdom in the year 1862 which was popularly known as 

Habeas Corpus Act, 186234 which elaborate that writ not to issue out of England into any 

colony having a court with authority to grant such writ and also not to affect right of appeal to 

her majesty.  

Thereafter according to the need of the society in England there was need of legislation with 

respect to habitual criminals therefore, in the light of this fact the United Kingdom legislated 

a Law Prevention of Crime Act, 190835 which stipulates that if court has any opinion that if 

any person by reason of its criminal habits and for the protection of public that the offender 

should be kept in detention for lengthen period of years may pass further sentence if a person 

shall not be found to be habitual criminal unless the juris finds on evidence that (a) that since 

attaining the age of 16 years he has atleast three times previously convicted to conviction of 

the crime charge (b) that he has on such a previous conviction be found to be established 

criminal sentenced to preventive detention.36    

The Preventive detention to combat terrorism in written was first introduced in 1974 i.e., 

Preventive from Terrorism Act37 and it was in 1939 the prevention from violence Act38 was 

introduced for detaining people for a period of 7 years and subsequently this Act was 

repealed in 1973 the PTA was again reintroduction of PVA mostly as a response of Bombing 

of two pubs in Birmingham  with seven years detention for a person who involved in 

suspicion of terrorism. The PTA was introduced without access to a lawyer for 48 hours and 

PTA was continuously renewed until 2000.   

                                                                                                                                                                     
Verlag, 1844. 
31 Supra at footnote 22 
32 Ibid 
33 Ibid 
34 Ibid 
35 http://www.legislation.gov.uk/ukpga/1908/59/contents/enacted 
36 http://www.irishstatutebook.ie/eli/1908/act/59/section/4/enacted/en/html 
37 http://www.legislation.gov.uk/ukpga/1974/56/contents/enacted 
38 https://api.parliament.uk/historic-hansard/acts/prevention-of-violence-act-1939 
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In 2012 the UK abolished its previous preventive detention scheme the imprisonment for 

public protection which was replaced by extended determinate sentence (EDS) scheme under 

Section 226A of Criminal Justice Act.39 In these cases the custodian term is 10 years or more 

or the sentences imposed in respect of certain specified offence. The secretary of State cannot 

release a person serving as EDS in such circumstances the person’s case was referred to 

Parole board must continue to detain that person unless it is satisfied that there is no longer 

for protection of public.   

(D) POSITION IN AUSTRALIA 

As a general rule in Australia, individuals may not be preventatively detained beyond an 

initial short period of time except after being convicted by a judge40.  In other words, for 

citizens, detention is only justifiable as part of a judicial process. As Brennan, Deane and 

Dawson JJ of the High Court stated in Lim v Minister for Immigration, Local Government 

and Ethnic Affairs observed, 

The involuntary detention of a citizen in custody by the State is penal or punitive in 

character and, under our system of government, exists only as an incident of the 

exclusively judicial function of adjudging and punishing criminal guilt.41 

However, in the same case, the Court identified a number of exceptions to the general rule 

where the detention is non-punitive in character and thus is permitted under the Australian 

legal system,42 such as for reasons of mental illness, infectious disease or for immigration-

related purposes in the case of non-citizens.43 In the 2004 case of Fardon v. Attorney-General 

(Qld), the High Court acknowledged that the list of exceptions stated in Lim “is not closed”,44 

and therefore left the possibility that detention on security grounds might be permissible 

within Australian legal system.  

Since the 1990s, laws of preventative detention have been passed at the state level to provide 

extended detention for dangerous prisoners, especially sexual offenders, who have a high risk 

                                                      
39 http://www.legislation.gov.uk/ukpga/2003/44/contents 
40 Edwina MacDonald and George Williams, ‘Combating Terrorism: Australia’s Criminal Code since 

September 11, 2001’ (2007)16 (1) Griffith Law Review 27, 45. 
41 Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1 [27] 

For full case commentary, see Nick Poynder (1994) An Opportunity for Justice Goes Begging: Chu Kheng Lim 

v Minister for Immigration, Local Government and Ethnic Affairs, Australian Journal of Human 

Rights, 1:1, 414-421 
42 These exceptions included the arrest and detention in custody of a person accused of crime, and detention in 

cases of mental illness or infectious disease. The judgement also acknowledged that aliens enjoyed less 

protection under the Constitution than citizens, and that the administrative detention of aliens would be valid if 

it was “reasonably capable of being seen as necessary for the purposes of deportation of necessary to enable an 

application for an entry permit to be made and considered”. Lim (1992) 176 CLR 1 [33]. 
43  Ibid; Al Kateb v Godwin (2004) 219 CLR 562; Re Wooley, Ex parte Applicants M276/2003 (2004) 225 CLR 

1. 
44 Fardon v Attorney General (Qld) (2004) 223 CLR 575, [83]. In 2019, Supreme Court of Queesland delivered 

appeal judgment in Attorney-General for the State of Queensland v Fardon, [2019] QSC 2 
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of reoffending.45 However, these laws apply to offenders who have already been convicted.46 

The addition by the Anti-Terrorism Act (No 2) 200547 of Division 105 to the Criminal Code 

Act 199548 represented a shift from the general principle in Australia that arrest and detention 

should be based on reasonable suspicion of the commission of a criminal offence, to 

principles of general pre-emption. By inserting the new “preventative detention” scheme in 

the context of anti-terrorism laws, terrorism suspects might now be detained for a (longer) 

period of time without any criminal charges.49 

(E) POSITION IN CANADA 

Unresolved social problems are ultimately addressed at the political level. Typically, legal 

provisions are enacted when other means of regulation prove futile or when the limits of 

public tolerance are exceeded and popular demand calls for a legislated solution. In such a 

context, it is hardly surprising that violent behaviour has been of sociopolitical concern for 

decades and that legislators have passed special preventive laws for ‘dangerous’ offenders in 

spite of legal, scientific, and humanistic criticism. This article will evaluate the cogency of 

these critiques by examining a group of specially detained dangerous sexual offenders 

(DSOs) in Canada. 

The origin of preventive detention may be traced to the mid nineteenth century, when early 

positivist thinkers were concerned with the breakdown of social order.50 It was concern for 

Lombroso’s Vetat dangereux51 that initially led to the principle of punishment fitting the 

                                                      
45 The Australian High Court in Fardon upheld the constitutionality of Queensland's Dangerous Prisoners 

(Sexual Offenders) Act (2003), which allows for the post-sentence preventive detention of sex offenders deemed 

to be at high risk of serious sexual recidivism. Fardon v Attorney-General for the State of Queensland (2004) 

HCA 46 [44]. See, eg, Cynthia Calkins Mercado and James R.P. Ogloff, ‘Risk and the Preventive Detention of 

Sex Offenders in Australia and the United States’ (2007) 20 (1) International Journal of Law and Psychiatry 49, 

51-2. 
46 See relevant discussion in MacDonald and Williams, above n 1, 45-6. In the 2004 case of Fardon, the High 

Court of Australia considered the validity of the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld), which 

granted the Supreme Court of Queensland the power to make interim and continuing detention orders against a 

prisoner currently serving time for a serious sexual offence. A 6:1 majority of the Court found the law to be 

constitutionally valid. Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld), ss 8(2)(b)(ii), 13(5)(a); Fardon v 

Attorney General (Old) (2004) 223 CLR 575, [80]. But it is noteworthy that Fardon dealt with involuntary 

detention at the state level, not at the commonwealth level. In Australia, some constitutional principles, such as 

the separation of powers doctrine, do not need to be strictly followed and operated at state level, and thus the 

cross-over of judicial and non-judicial power is much more blurred at state level. For a detailed discussion of the 

constitutional validity of the Control Orders and the Preventative Detention Orders, see, eg, Andrew Lynch and 

Alexander Reilly, ‘The Constitutional Validity of Terrorism Orders of Control and Preventative Detention’ 

(2007) 10 Flinders Journal of Law Reform 105 
47 https://www.legislation.gov.au/Details/C2005A00144 
48 Full text available at https://www.legislation.gov.au/Details/C2017C00235 
49 Nesbitt, Katherine. "Preventative Detention of Terrorist Suspects in Australia and the United States: A 

Comparative Constitutional Analysis." BU Pub. Int. LJ 17 (2007): 39. 5. 
50 Wormith, J. Stephen, and Monika Ruhl. "Preventive detention in Canada." Journal of Interpersonal 

Violence 1.4 (1986): 399-430, for a different debate, see Petrunik, Michael. "The politics of 

dangerousness." International Journal of Law and Psychiatry 5.3-4 (1982): 225-253. 
51 Ibid 
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individual, not the crime.52 In such an era, it was natural that special measures of preventive 

confinement emerged. France was first to adopt a relegation measure in 1885.53 This law was 

replaced in 1969 with a more lenient form of preventive detention that has been rarely used.54 

Other countries followed were, Portugal (1892), Argentina (1893), Norway (1902), Australia 

(1908), England and Wales (1908), Denmark (1925), Sweden (1925), Netherlands (1925), 

and Belgium (1930). In England, the Prevention of Crime Act 1908, which provided for an 

additional indefinite sentence of 5 to 14 years for dangerous and hardened criminals, was also 

applied in practice to petty criminals with long records.55 It was abolished in 1967 as a 

conspicuous and notorious failure.56 

Canada's system of preventive detention is, by the standards of the democratic world, a 

modest and reasonable attempt at an emergency measure when other protections fail. It 

should be made law once again.57 

Canada does not employ any specialized security-based detention regime in its criminal 

justice system. The country previously has employed immigration security detention 

sparingly for persons pending deportation, but no individuals are currently subject to such 

detention. 

In 2001, Canada enacted the highly controversial Immigration and Refugee Protection Act 

(IRPA), which permitted non-citizens to be detained pending deportation as national security 

threats.58 In 2007, the Supreme Court of Canada invalidated that security certificate system as 

violating fundamental fairness due to the use of secret evidence unavailable even to the 

detainee’s counsel.59 In response, Parliament revised the law to treat permanent residents and 

                                                      
52 Ancel, Marc. Social defence: A modern approach to criminal problems. Vol. 199. Psychology Press, 1998. 
53 Supra at 48 
54 Ibid 
55 Jackson, Michael. Sentences that never end: The report on the habitual criminal study. University of British 

Columbia, 1982   
56 Radzinowicz, Leon, and Roger Hood. "Incapacitating the habitual criminal: The English 

experience." Michigan Law Review 78.8 (1980): 1305-1389. 
57 https://www.theglobeandmail.com/opinion/editorials/the-case-for-preventive-

detention/article1212764/#:~:text=Canada's%20system%20of%20preventive%20detention,be%20made%20law

%20once%20again. 
58 Immigration and Refugee Protection Act, 2001 S.C. ch. 27, §§ 77-88 (Can.), available at 

https://laws.justice.gc.ca/eng/acts/i-2.5/. See generally, Kent Roach, Canada's Response to Terrorism, in Global 

Anti-Terrorism Law and Policy in GLOBAL ANTI-TERRORISM LAW AND POLICY 511 (Victor V. Ramraj 

et al. eds., 2005); Kent Roach, Must We Trade Rights For Security?: The Choice Between Smart, Harsh, or 

Proportionate Security Strategies in Canada and Britain, 27 CARDOZO L. REV. 2151, 2194 (2006); John Ip, 

Comparative Perspectives on the Detention of Terrorist Suspects, 16 TRANSNAT'L L. & CONTEMP. PROBS. 

773, 802-03 (2007). 
59 Charkaoui v. Canada (Citizenship and Immigration), [2007] 1 S.C.R. 350, 2007 SCC 9, ¶ 3 (Can.); see 

generally Maureen T. Duffy & René Provost, Constitutional Canaries and the Elusive Quest to Legitimize 

Security Detentions in Canada, 40 CASE W. RES. J. INT'L L. 531 (2009) (discussing decision at length); Craig 

Forcese & Lorne Waldman, Seeking Justice in an Unfair Process: Lessons from Canada, the United Kingdom, 

and New Zealand on the Use of “Special Advocates” in National Security Proceedings, at 5, 10 (Aug. 2007), 

available at http://aix1.uottawa.ca/~cforcese/other/sastudy.pdf (advocating against the adoption of a special 
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foreign nationals equally and to provide additional procedural and substantive protections. 

(F) POSITION UNDER ECHR 
Preventative detention without charge is a permissible deprivation of fundamental rights and 

liberties under the ICCPR,60 provided that certain substantive restrictions and procedural 

constraints are complied with. Accordingly, states can detain terrorism suspects or even non-

suspects under the ICCPR without invoking the derogation provision of the treaty, namely 

Article 4. However, in most cases or situations considered by the Human Rights Committee, 

states were held to have failed to fulfil their international human rights commitments because 

of the absence of sufficient procedural safeguards, as there was little by way of substantive 

explanation of the concept of arbitrariness. Certainly, such non-compliance with the ICCPR 

may be attributed to states’ own failure to incorporate an appropriate and proportionate 

detention regime at the domestic level. But from another perspective, neither the provisions 

of the ICCPR nor the jurisprudence of the Human Rights Committee provides comprehensive 

and clear guidance to states on the standards of arbitrariness, particularly on the permissible 

grounds of detention. The absence of the core procedural safeguard, namely that the detainees 

shall be provided with an active right to be brought before a judicial body within reasonable 

time, increases the likelihood of incommunicado detention or inhuman treatments. 

In contrast, under Article 5 of the ECHR,61 detention without charge for reasons of national 

                                                                                                                                                                     
advocate system like the United Kingdom) 
60 International Covenant on Civil and Political Rights, effective from 23rd March 1979 is considered as global 

human rights protective mechanism, for text of ICCPR please see, 

https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf 
61 European Convention for the Protection of Human Rights and Fundamental Freedoms, open for signature 4 

Novemrber 1950, 213 UNTS 222 (entered into force 9 March 1953) (‘ECHR’), art 5 – The Right to Liberty:  

1. Everyone has the right to liberty and security of person.  

No one shall be deprived of his liberty save in the following cases and in accordance with a procedure 

prescribed by law:  

a) the lawful detention of a person after conviction by a competent court;  

b) the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to 

secure the fulfilment of any obligation prescribed by law;  

c) the lawful arrest or detention of a person effected for the purpose of bringing him before the competent 

legal authority of reasonable suspicion of having committed and offence or when it is reasonably considered 

necessary to prevent his committing an offence or fleeing after having done so;  

d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention 

for the purpose of bringing him before the competent legal authority;  

e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of 

unsound mind, alcoholics or drug addicts, or vagrants;  

f) the lawful arrest or detention of a person to prevent his effecting an unauthorized entry into the country or 

of a person against whom action is being taken with a view to deportation or extradition.  

2. Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons 

for his arrest and the charge against him.  

3. Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of this article shall be 

brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be 

entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by 

guarantees to appear for trial.  
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security are allowed provided they be imposed in accordance with procedure established by 

law. In so doing, detention without charge can be incorporated in domestic legislation, but 

states must fit their pre-trial detention regimes within the exhaustive list of permissible 

grounds of detention in Article 5. However, if governments conclude that it is imperative to 

go beyond these reasonable limits on rights, the ECHR provides a vehicle for doing so,62 

namely to invoke provisions that allow for temporary derogations of fundamental rights and 

liberties. In order to do so, states have to prove that there is a real state of emergency that 

threatens the life of the whole nation, and most important of all, that the derogation measures 

are necessary and proportionate to the achievement of a legitimate purpose. The latter issue 

requires consideration of two further questions: first, whether currently existing laws are 

adequate to protect security and prevent suspects from committing terrorist acts, and 

secondly, if a new detention regime is necessary, whether there are sufficient procedural 

safeguards or forms of external supervisions provided by the national authorities to prevent 

arbitrary detentions or abuses in the operation of the detention scheme. Thus, the well-

established jurisprudence of the Strasbourg authorities provides clear criteria as to the scope 

of permissible derogations from the rights guaranteed by the ECHR, in other words, on what 

grounds states may detain terrorism suspects or non-suspects without criminal charge. 

The European Convention approach is a better way to protect fundamental rights. A 

derogation model is established on the assumption that there are certain rights and liberties 

that shall be protected even in real times of emergency. Even if some rights need to be 

compromised during emergencies, the model has the virtue of recognising them in the first 

place, and placing strict procedural constraints upon the derogations from such rights. 

Furthermore, derogation measures are subject to ex post legislative and judicial review. A 

good example is the 2004 case of Belmarsh, in which both the House of Lords and the 

European Court of Human Rights considered the UK government’s indefinite detention of 

non-UK citizens - which purported to have been covered by a formal derogation from the 

provisions of the ECHR - to be disproportionate and unlawful. The decision delivered by the 

House of Lords led to the repeal of the detention regime. To some extent, derogation issues 

                                                                                                                                                                     
4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by 

which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the 

detention is not lawful.  

5. Everyone who has been the victim of arrest or detention in contravention of the provisions of this article 

shall have an enforceable right to compensation. 
62 The ICCPR also allows states to temporarily derogate from the Covenant. However, states do not have to 

make formal derogations to preventatively detain an individual for reasons of national security, as Article 9 

explicitly permit security-based detention without charge. 
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obviously prompt stricter public scrutiny than non-derogation measures.63 

Although extensive and repeated use of derogations has been said to lead to tyranny,4 this has 

not been the post-9/11 experience in Europe. Rather, governments have acted with restraint.5 

The only government that has explicitly derogated from the ECHR in responding to 9/11 is 

the United Kingdom which in 2001 authorised indefinite detention of non-citizens suspected 

for involvement in terrorist acts. Apart from the UK, most democratic governments have not 

been eager to derogate from the human rights conventions so they can detain terrorism 

suspects without charge for pure security reasons. Instead, they have tried to introduce anti-

terrorism measures that act as reasonable and permanent limits on rights.  

The European Convention approach to national security preventative detention without 

charge, specifically the exact circumstances under which state can resort to such a rights-

violative measure. Although the ECHR does not apply to any of the three jurisdictions under 

examination, Europe’s experience in the application of preventative detention measures may 

shed light on the permissible grounds of detention in international human rights law, 

particularly when the relevant standard under the ICCPR has not been clearly explicated. This 

chapter is not simply equivalent to the discussion of the ICCPR, but intends to assist the 

understanding and implementation of Article 9 of the ICCPR. As already noted, the ICCPR 

has not provided adequate procedural protections to persons detained without charge. In 

contrast, the procedural safeguards enshrined in Article 5 of the ECHR have been interpreted 

by the European Court of Human Rights to apply to all types of preventative detention even 

though Article 5(1)(c) explicitly only refers to detention pending trial. Such an interpretation 

ensures that persons preventatively detained without charge will be provided with at least the 

same procedural protections as those detained under a pre-trial detention regime, particularly 

the right to be brought before a court without delay and the protection against an 

unreasonably lengthy period of detention. 

In Lawless v Ireland,64 the Strasbourg Court’s very first judgment concerning the 

applicability of Article 5(1)(c) to security-based preventative detention, the Court concluded 

that national security detention measures may only implemented as a derogation measure in 

times of emergency.65 In Lawless, laws of preventative detention were enacted in response to 

terrorist activities in Northern Ireland, and were intended to be activated only in declared 

                                                      
63 See, eg, Kent Roach, ‘Ordinary Laws for Emergencies’, in Victor V. Ramraj (ed), Emergencies and the Limits 

of Legality (Cambridge University Press, 2008) 229, 244-5 
64 For the full text of judgment delivered by European Court of Human Rights on 1st July 1961 please see 

https://www.cvce.eu/en/obj/judgment_of_the_european_court_of_human_rights_lawless_v_ireland_1_july_196

1-en-4e78b492-9973-4616-86af-ca411d9e771e.html 
65 https://opil.ouplaw.com/view/10.1093/law:ihrl/1echr61.case.1/law-ihrl-1echr61 
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emergencies. Under the legislation in question, the UK’s Minister of Justice could issue an 

executive order to arrest or detain a person whenever the Minister “is of opinion that any 

particular person is engaged in activities which, in his opinion, are prejudicial to the 

preservation of public peace and order or to the security of the State.” Lawless was detained 

under the legislation without charge for approximately five months in 1957 based on the 

suspicion of the Minister of Justice that he had been involved in activities prejudicial to the 

security of the State.66 

(G) POSITION IN MALAYSIA AND SINGAPORE 

Malaysia’s Internal Security Act 196067 (“MISA”) and Singapore’s Internal Security Act 

(Chapter 143) (“SISA”)68 provided the basic frameworks for executive detention without 

charge in the context of the post-WWII armed communist, internal insurrections, and 

continue in application to the recent efforts of combating terrorist acts.69 There are two 

detention regimes in the MISA and the SISA, namely the detention of an individual pending 

inquiries authorized by any police officer,70 and the two-year period of preventative detention 

without charge authorized by the Minister with a possibility of extension for an indefinite 

period.71 

On 31 July 1960, the state of emergency was officially declared over, but the indefinite 

detention regime was to be kept by the government as an effective and powerful weapon 

against internal security threats. In Malaysia, the power was to migrate from the Emergency 

Regulations into the MISA.72 Rather than being merely an extension of the Emergency 

Regulations, the MISA was enacted on the basis of Article 149 of the Federal Constitution of 

Malaysia and became a permanent statute that could only be repealed by an act of 

Parliament.73 Thus, the restrictive provisions of the Emergency Regulations which was an 

extraordinary law in a genuine time of emergency were codified into Malaysia’s everyday 
                                                      
66 Lawless (No.3)(1961) 332/57 Eur Court HR [5]. 
67 For the text of the Act please see, Malaysia: Act No. 82 of 1960, Internal Security Act, 1960, 1 August 1960, 

available at: https://www.refworld.org/docid/3ae6b5830.html [accessed 3 July 2020] 
68 Internal Security Act 1960 (Malaysia, Act 82, 1999 reprint) (‘MISA’); Internal Security Act 1965 (Singapore, 

cap 143, 1985 rev ed) (‘SISA’). For the text of SISA, please see, https://sso.agc.gov.sg/Act/ISA1960 
69 Michael Hor, ‘Law and Terror: Singapore Stories and Malaysian Dilemmas’, in Victor V. Ramraj, Michael 

Hor and Kent Roach (eds.), Global Anti-Terrorism Law and Policy (Cambridge University Press, 2005) 273, 

273-7 
70 MISA, s 73 
71 MISA, s 8 
72 For a detailed discussion of the early history of the preventive detention regime in Malaysia, see 

I.W.Athulathmudali, ‘Preventive Detention in the Federation of Malaya’ (1961) 3 Journal of the International 

Commission of Jurists 100, and ‘Preventive Detention in Malaysia’ (1965) Journal du Droit International 543. 

Later, the power to preventatively detain without charge have been further secured in another two ordinance, the 

Emergency (Public order and Prevention of Crime) Ordinance 1969 and the Dangerous Drugs (Special 

Preventive Measures) Act 1985. See a detailed discussion of those two preventative detention regimes in s 6.4.6. 
73 For further discussions of the special powers provisions in the two Constitutions, and the domestic validities 

of the MISA and SISA, see s 6.4.5. 
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law. The executive thus continued to hold powers to detain persons assessed as prejudicial to 

the security of Malaysia, with further broad powers to restrict freedoms of speech, 

association, and the press. 

Throughout the 1960s, arrests and detention without charge under the MISA mainly targeted 

those involved in communist activities, most of whom were members of the then Labour 

Party, which formed part of the Socialist Front.74 Internal riots happened in the late 1960s 

provided the government with another ostensible justification for MISA arrests and 

detentions. In 1969, the most explosive race riots ever to occur in Malaysia erupted against 

the backdrop of the ruling party Alliance’s first-time loss of its two-thirds majority in 

Parliament.75 In the wake of these riots, over 200 persons were killed and many sections of 

Kuala Lumpur were devastated, which prompted the Yang di-Pertuan Agong (the King)76 to 

declare a state of emergency. Although the Emergency (Public Order and Prevention of 

Crime) Ordinance 1969 was enacted shortly after the riots, the MISA was upheld and used as 

a powerful weapon against “renewed racial hostility”.77 

In Singapore, the power to detain without charge found its way into two separate pieces of 

legislation: the Preservation of Public Security Ordinance (PPSO) and the Criminal Law 

(Temporary Provisions) Ordinance (CLTPO).78 Both Acts were enacted as temporary 

measures; the PPSO lapsed with the introduction of the permanent SISA which is modelled 

on the MISA, whereas the CLTOP has been amended from time to time and is still in force.79  

                                                      
74 Nicole Fritz and Martin Flaherty, ‘Special Report – Unjust Order: Malaysia’s Internal Security Act’ (2002-

2003) 26 Fordham International Law Journal 1345, 1356. 
75 Ibid 1356-7 
76 The term Yang di-Pertuan Agong described the King. The King acts on advice of the Cabinet led by the Prime 

Minister. Constitution of Malaysia, art. 3, (2): ‘…each of the other Rulers shall in his capacity of Head of the 

religion of Islam authorize the Yang di-pertuan Agong to represent him’; (3). ‘[t]he Constitution of the States of 

Malacca, Penang, Sabah and Sarawak shall each make provision for conferring on the Yang di-Pertuan Agong 

shall be Head of the religion of Islam in that State’; (5). ‘[n]otwithstanding anything in this Constitution the 

Yang di-Pertuan Agong shall be the Head of the religion of Islam in the Federal Territories of Kuala Lumpur 

and Labuan.’ 
77 Emergency (Public Order and Prevention of Crime) Ordinance 1969 (Malaysia, Ordinance No.1) 
78 Preservation of Public Security Ordinance 1955 (Singapore, Ordinance 25); Criminal Law (Temporary 

Provisions) Ordinance 1955 (Singapore, cap 67, 1999 rev ed). The CL(TP)O, among other things, empowered 

the Government of Singapore to detain suspected criminals without trial. Part V of the Act provides that if the 

Minister is satisfied that a person has been associated with any activities of a criminal nature, the Minister may, 

with the consent of the Public Prosecutor, order the detention of the person for up to 12 months. According to 

Brown, the power to detain under s.3 of the PPSO in order to prevent conduct “prejudicial to the security of 

Malaya” and the power to detain people engaging in activites of criminal nature under s.30 of the CL(TP)O 

were deliberately kept in Singapore. Bernard Brown, “Administrative Internment in Singapore” (1961) 13 

Journal of the International Commission of Jurists 126. 
79 When Singapore merged with Malaysia to constitute the Federation of Malaya in 1963, the federal Internal 

Security Act was extended to Singapore under s.74(1) of the Malaysia Act 1963. The PPSO was in force from 

1955 to 1969. Between 1963 and 1965, when Singapore was part of the Federation, both the PPSO and the 

CL(TP)O were in force, the detention power under the federal ISA was held by the federal government, and the 

detention power under the PPSO were held by the state government of Singapore. The CL(TP)O was introduced 

firstly as a temporary measure, but has been renewed once every five years under a sun-set clause since 1955, 
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When the PPSO was enacted, the Labour Front under the leadership of David Marshall 

achieved an impressive victory in the 1955 elections, and became the first local government 

in the post-colonial era. The People’s Action Party (PAP), which was formed in 1954, was 

elected into opposition. Although Marshall acknowledged that the PPSO would be 

instrumental in curbing the activities of the internal communist disturbances, he demonstrated 

a reluctance to apply the PPSO to quell the unrests80. This irritated the British, who had 

grown increasingly impatient with Marshall’s inability to restore domestic order.81 Marshall 

resigned in 1956 and was succeeded by Lim Yew Hock, who showed a particular willingness 

to utilize the draconian powers granted by the PPSO.82 For example, when a student sit-in 

protest eventually escalated into widespread rioting across the island in October 1956, Lim 

Yew Hock’s government carried out raids on union and opposition party headquarters, and 

detained many people under the PPSO, including the communist leaders of the PAP.83 The 

government conducted a similar purge of communist activists again in the following year, 

which resulted in the arrest and detention of 11 members of the opposition party. 

When Singapore left the Federation in 1965, the state of emergency had already been 

officially declared by Malaysian authorities to have ended five years earlier. Nonetheless, the 

Singaporean legal system took along with it the accompanying emergency legislation, 

presumably by virtue of section 13 of the Republic of Singapore Independence Act – a 

continuation of “existing law” provision.84 The successive governments of Singapore have 

never made any attempt to abolish the SISA. Instead, they have sought to effectively 

incorporate the SISA into the legislative framework, thereby to ensuring the retention of 

exceptional executive power. 

(H) POSITION IN ISRAEL 
In Israel, preventive detention is called “administrative detention” and is distinct from 

                                                                                                                                                                     
and its future looks reasonably secure. The last renewal was in 2009, providing that the Act would continue in 

force for a period of 5 years from 21st October 2009 till 20 October 2014. 
80 John Drysdale, Singapore: Struggle for Success (Times Books International, 1984) 115; Yee Chee-Wai, 

Monica Tze-Wei Ho and Daniel Kiat-Boon Seng, ‘Judicial Review or Preventive Detention under the Internal 

Security Act – A Summary of Developments’ (1989) 10 Singapore Law Review 66, 71. 
81 Damien Cheong, ‘Selling Security: The War on Terrorism and the Internal Security Act of Singapore’ (2006) 

23 (1) The Copenhagen Journal of Asian Studies 28, 38. 
82 Ibid 
83 Drysdale, above n 63, 157; Fong Sip-Chee, The PAP Story: The Pioneering Years (November 1954 – April 

1968) (Times Periodicals,1979) 50. 
84 Republic of Singapore Independence Act 1965 (Singapore, Act 9 of 1965, 1985 rev ed), s 13: “Subject to the 

provisions of this section, all existing laws shall continue in force on and after Singapore Day, but all such laws 

shall be construed as from Singapore Day with such modifications, adaptations, qualifications and exceptions as 

may be necessary to bring them into conformity with this Act and with the independent status of Singapore upon 

separation from Malaysia.” 
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criminal detention.85 Administrative detention is defined as detention without charges or trial 

and is authorized by administrative order rather than by judicial decree.86 It can be used 

solely for prevention. 87 According to Haifa University law professor Emanuel Gross, 

administrative detention is based on the danger to state or public security posed by a 

particular person whose release would likely threaten the security of the state and the 

ordinary course of life.88 The goals of administrative detention are not arrest, trial, conviction, 

and punishment but rather prevention. Although difficulty in convicting a person in ordinary 

criminal proceedings is not a reason for employing administrative detention, if evidence is 

classified and cannot be disclosed, administrative detention becomes an option.89 

Significantly, Israel has separate administrative detention policies for Israel proper versus the 

Palestinian Territories, much like America’s enemy combatant policy as applied to U.S. 

persons, Hamdi, al-Marri, and Padilla,90 who were/are detained in America versus aliens 

captured overseas and held at Guantanamo Bay or Bagram airbase in Afghanistan. While 

Israel’s detention laws provide for judicial review and considerably more due process for its 

detainees than America’s enemy combatant policy, Israel’s administrative detention policies 

nonetheless invoke criticism from civil rights groups within Israel. 

III. CONCLUSION 
The Supreme Court of India on various occasions has held that preventive detention laws 

should be construed in a very strict manner because the life and liberty of a person is taken 

away merely on a subjective satisfaction of an executive authority, who is not answerable to 

the legislature or to the people. The Supreme Court in the case of “Salem Advocate Bar 

Association vs Union of India”91 has laid down that in Habeas Corpus writs the entire case 

should be disposed within a period of 15 days giving precedence over other fast track cases. 

But this direction is never followed, if followed strictly then the endless preventive detention 

arrests will be controlled to a great extent. Till the existence of preventive detention laws and 

its rampant misuse we cannot call ourselves a mature democracy. 

                                                      
85 Blum, Stephanie. “Preventive Detention in the War on Terror: A Comparison of How the United States, 

Britain, and Israel Detain and Incapacitate Terrorist Suspects.” Homeland Security Affairs 4, Article 1 (October 
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86 B’Tselem, “Administrative Detention in Occupied 

Territories,” www.btselem.org/english/Administrative_Detention/Index.asp.  
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90 https://www.justice.gov/archive/cjs/docs/10-2-sessions-ltr-rebuttal.html 
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The existence of the concept of preventive detention in a democracy, aptly describes the 

dilemma of a State wedded to the axiom of rule of law and therefore, duty bound to protect 

its citizens from the leviathan might of police powers but at the same time being constrained 

by the pragmatism that in order to maintain peace and security including economic security, 

sometimes, State must allow incursions into the personal liberty by sanctioning detention of 

some persons without trial. This is a necessary evil as such orders of preventive detention 

would be based on the subjective satisfaction of the executive authorities and therefore, likely 

to suffer from the vice of arbitrariness. In order to ensure that the preventive detention power 

is not misused or abused, the Indian Constitution has hedged the exercise of this power by 

making it conditional upon the fulfilment of certain procedural safeguards as mentioned in 

Article 22 of the Constitution. These safeguards though, are not absolute guarantees against 

the misuse of this provision, nevertheless, endeavours to ensure fairness in the exercise of 

discretion by the executive authorities. Immediate communication of the grounds of detention 

to the detenu and permitting the detenu to make a representation against the detention order 

before the competent authority are some of the key safeguards provided by Article 22 of the 

Constitution. Apart from this the Constitution also requires expeditious disposal of the 

representation made by the detenu and the detention of the detenu for more than three month 

requires authorisation from an independent advisory board. The Supreme Court of India 

barring some occasions has generally been very firm on any of the breaches of the 

constitutional and statutory safeguards and has clearly stated that breach of any of the 

procedural safeguards shall have the effect of vitiating the detention order. 

As to USA this article explores one of the options currently being considered by the task 

force: the use of “preventive detention” i.e. detention without trial or charge to hold suspected 

terrorists. A number of commentators in the United States continue to argue that that some 

degree of divergence from the constitutionally and internationally mandated practice of 

“speedy and public trials” for all those detained on suspicion of committing or conspiring to 

commit a crime might be justified in cases involving terrorism suspects 

In Britain, preventive detention is presently called “pre-charge detention” and is used to 

increase the time for investigation of a potential crime before charging the suspect. While 

Britain’s current preventive detention regime is framed as pre-charge detention under its 

criminal justice system, this was not always the case. During both World Wars, Britain used 

virtually unchecked executive power to detain individuals suspected of being spies or 

otherwise hostile to the nation. 

Malaysia and Singapore have preventive detention regimes in which they can hold suspects 
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for two-year periods without charge or meaningful court appearances based on mere 

suspicion that they might endanger national security. 

***** 


