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ABSTRACT 

The term legislation acknowledges to the process toward making or ordering and canceling 

a positive law in composed frame by a branch of government constituted to play out this 

procedure, which is the legislature. The authoritative organ of each nation has the ability 

to make laws on each issue concerning the lives of its nationals and the administration 

subject to the confinements forced by the constitution. In England, where the doctrine of 

parliamentary sway is propounded, parliament as an issue of guideline can institute or 

repeal enactment as it sees fit. Regardless of whether there is a reasonable constraint or 

not, the governing body is responsible for making laws as essential enactment. Whatever 

other legislation that is subordinate or auxiliary to essential enactment is known as 

assigned (or now and again auxiliary) legislation.  

To put it plainly, appointed legislation implies the activity of administrative power by an 

organization that is subordinate to the legislation. This subordinate body gets the power 

from the act of the lawmaking body. Power is exchanged from the central official to the 

lower body, which might be the cabinet, bureau, council of ministers, or a particular 

administrative agency, by the component of delegation. For the most part, delegation 

alludes to the demonstration of entrusting another authority or enabling another to go 

about as an operator or delegate. By a similar viewpoint, appointment of administrative 

authority implies the exchange of law-making authority by the legislature to the official, or 

to an administrative office. In accordance with the power granted to them by the 

legislature, administrative organizations can issue rules, controls and mandates, which 

have a legitimately restricting effects  

The researcher through this paper intends to follow the historical backdrop of the 

delegated legislation and its legal effects by dissecting pertinent case laws. The researcher 

should make an endeavor to discover the critical analysis and status of this hypothesis, as 

it exists today, in India. 

 

                                                      
1 Author is a Manager (Law) at Punjab and Sind Bank, India. 
2 Author is a student at Institute of Law Nirma University, Ahmedabad, India. 
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I. INTRODUCTION 

The working of a country is entrusted in the hands of some specific bodies majorly that 

comprises of legislature, executive and judiciary. These three bodies work in consonance with 

each other for the proper functioning of the country. The major function of legislation being 

framing of the various laws that regulate the country and the actions of the people living in the 

territory or the ones that are affecting the country in any manner possible. Their acts have an 

impact on the society as a whole and therefore it is a heavy duty that is shouldered upon them. 

This being the major reason that they have to keep in mind various factors while the 

construction of any such laws. The most important factor being the needs and wants of the 

citizens that will be impacted by such framing of laws.  

But the major difficulty that any country like India faces while doing so, is that it becomes a 

difficult task to know and understand the needs and wants of such a large population by a single 

body and that too while sitting at the central level. This brings in a major role of an important 

factor i.e. the Delegated Legislation. The constitution of India is has provided the powers in 

the hands of the Legislature to frame laws for the regulation of the country. These regulations 

act as a rule of conduct for the people living in the jurisdiction of the country. Thus these 

legislative rules calls upon the proper attention of the legislative body towards its impact on 

the general public since the welfare of them is the major objective to be achieved in a country 

like India. But due to the large size of the public and its varied kinds, it becomes difficult for 

the legislative body to perform its job in a satisfactory manner.  

In order to overcome this limitation, the concept of Delegated Legislation plays a major role 

for the proper welfare of the society as a whole. In a layman’s language the concept of 

Delegated legislation is to empower the bodies at a lower level to work and perform some 

legislative functions. The concept of delegated legislation is also sometimes called as the 

secondary or subsidiary or subordinate legislation. Under this framework the executive bodies 

are authorized with the function of performing the work of legislation in order to lower the 

burden of the legislative body and to simplify the procedure. This is a process according to 

which the executive body is supplied with the powers to frame laws in order to cater the needs 

of primary requirements to the general public that resides in their region. It is the power that is 

transferred to some other body than the legislation but the same is done under the aegis of the 

authority supplied by the legislation itself.   

This power is extended for even the alteration and modification of any statute framed by the 

legislation.  
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The definition of Delegation is explained through the Black’s law dictionary as ‘the act of 

entrusting another with authority or empowering another to act as an agent or representative’.  

This concept is established under the Doctrine of Delegation that can be explained as “The 

Principle (based on the Separation of Powers Concept) limiting Legislature’s ability to transfer 

its legislative power to another Governmental Branch, especially the Executive Branch.” This 

theory or the principle states that the legislature under its provided authority provides for the 

basic guidelines and the basic rules for the body authorized which is entrusted by the work of 

subordinating the legislation. This subordinate body is entrusted with the duty to frame and 

regulate the laws at the local level. The major point that satisfy the needs of the concept of 

separation of power is that the entrusted body is still under the regulation and has the duty to 

get the authority for its continued existence and its validity from the supreme or the superior 

authority.  

II. NEED OF THE DELEGATED LEGISLATION  

The concept of the delegated legislation arises due to the high number of people that are 

residing in the country as it becomes difficult for a single central authority to work upon the 

regulation and needs of the enlarging population that resides under the jurisdiction of the 

country. But there are other major factors that increases the dependence of the country like 

India on the developing concept of delegated legislation.  

One of the other major reasons being to lessen the burden of the legislative body and that to 

when the burden is ever increasing. The delegated body, with the implementation of the 

concept, gets the power to frame, alter, modify and alter the laws thus the major central 

legislation gets more time to focus on the other work that is entrusted upon them under the 

constitution.  

The other major reason that increases the need for the implementation of the delegated 

legislation is to cater to the needs of the growing population by doing an extensive research on 

the working of the people in the local areas. The local body that is entrusted with the authority 

to deal with the people in their jurisdiction has the required know – how of the local needs. 

They have the required knowledge and experience For instance, a local authority can be 

permitted to enact laws with respect to their locality taking into account the local needs instead 

of making law across the board which may not suit their particular area.  

III. DELEGATED LEGISLATION: POSITION UNDER CONSTITUTION OF INDIA 

The Constitution of India gives powers to the Legislature to delegate its functions to other 

authorities, to frame the policies to carry out the laws made by it. In the case of D. S. Gerewal 
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v. State of Punjab3, the Supreme Court held that Article 312 of the Constitution of India deals 

with the powers of delegated legislation. Justice K.N. Wanchoo observed “There is nothing in 

the words of Article 312 which takes away the usual power of delegation, which ordinarily 

resides in the legislature. 

The phrase “Parliament may by law provide” in Article 312 should not be interpreted to mean 

that there is no scope for delegation in law made under Article312…. The England law enables 

the Parliament to delegate any amount of powers without any limitation. On the other hand in 

America, like India, the Congress can delegate only some of its functions. Thus, it does not 

have unlimited or uncontrolled powers. Thus, India allows for delegated legislation but in a 

defined and controlled manner with certain restrictions. 

The Delhi Laws Act case4, is said to be the Bible of delegated legislation. Seven judges heard 

the case and produced separate judgments. The case was argued from two extreme points.  

Argument-1: Power of legislation carries with it the power to delegate. If the legislative don’t 

abdicate itself, there can be no limitation on delegation of legislative powers.  

Argument-2: As there is in the Constitution the separation of powers and delegatus non potest 

delegare, so there is an implied prohibition against delegation of legislative powers.  

The Supreme Court took the moderate view and held-  

(i) Doctrine of separation of powers is not a part of the constitution. 

(ii) Indian Parliament is never considered an agent of anybody and therefore doctrine 

of delegatus non potest delegare has no application.  

(iii)  Parliament cannot abdicate or efface itself by creating a legislative body.  

(iv) Power of delegation is ancillary to the power of legislation.   

(v) The limitation upon delegation of power is that the legislature cannot part with its 

essential legislative power that has been expressly vested in it by the constitution. 

Essential legislative power means laying down the policy of the law and enacting 

that policy into a rule of conduct. 

So, the delegation was held to be valid except with repealing and modification of legislative 

power. 

                                                      
3 1959 AIR 512 
4 AIR 1951 SC 332 
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IV. LEGISLATIVE CONTROL ON DELEGATED LEGISLATION  

While in the context of increasing complexity of law-making, subordinate legislation has 

become an important constituent element of legislation, it is equally important to see how this 

process of legislation by the executive under delegated powers, can be reconciled with .the 

democratic principles or parliamentary control. Legislation is an inherent and inalienable right 

of Parliament and it has to be seen that this power is not usurped nor transgressed under the 

guise of what is called subordinate legislation. It can control the following:  

1. Normal Delegation: -  

a) Positive: - where the limits of delegation are clearly defined in the enabling Act  

b) Negative: - does not include power to do certain thing (these not allowed) 

2. Exceptional Delegation: -  

a) Power to legislate on matters of principle (policy)  

b) Power is amend Act of parliament (In re Delhi laws Acts)  

W.B. State Electricity Board v. Desh Bandhu Gosh5 it was held that Regulation 34 of the West 

Bengal State Electricity Regulation which had authorized the Board to terminate the Service 

of any permanent employer on three months’ notice or pay in lieu thereof. This hire & fire rules 

of regulation 34 is parallel to Henry VIII clause.  

Similar position was held by the court in the case of Central Inland Water Transport 

Corporation Limited v. Brojo Nath Ganguly6 wherein rule 9 of the service rules of the CIWTC 

conferred power to terminate on similar lines as in the case of Desh Bandhu Ghosh the court 

went on to say that No apter description of Rule 9(i) can be given than to call it "the Henry VIII 

clause". It confers absolute and arbitrary power upon the Corporation and therefore invalid. 

V. LIMITATIONS ON DELEGATED LEGISLATION 

1. The Legislature cannot delegate Essential Legislative Functions which consist in the 

determination or choosing of the Legislative Policy and of formally enacting that policy into a 

binding rule of conduct7. 

Justice Cardozo famously stated that the Legislature cannot delegate ‘uncanalized and 

uncontrolled power’, the power delegated must not be unconfined and vagrant, but must be 

canalized within banks that keep it from overflowing8 

                                                      
5 (1958) 3 SCC 116 
6 AIR 1986 SC 1571 
7 In re, Article 143, Constitution of India, AIR 1951 SC 332. 
8 Panama Sugar Refining Co. v. Ryan, 293 US 388. 
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2. Thus what is permitted is the delegation of ancillary or subordinate legislative functions 

or a power to fill up the details. 

Whether any particular legislation suffers from Excessive Delegation has to be decided by 

courts having regard to the subject-matter, the scheme and the provisions of the statute 

including its preamble, and the facts and circumstances in the background of which the statute 

is enacted9 

3. Essential Legislative Functions include the power to repeal or modify a law and cannot 

be delegated. 

4. In the absence of an express or implied power to that effect, Delegated Legislation, be 

it a rule, bye-law or a notification, cannot have retrospective Operation.10 

5. A power to Tax or levy any fee cannot be inferred from mere generality of the powers 

conferred by the enabling enactment. Such power of imposition of tax or fee by Delegated 

Authority must be very specific and there is no scope of implied authority for imposition of 

such tax or fee11 

6. One of the essential conditions recommended under Section 23 of the General Clauses 

Act, 1897 is that the expert having energy to make the guidelines or bye-laws should, before 

making them, must distribute a draft of the proposed principles or bye-laws for the data of 

individual prone to be influenced accordingly.  

Where the designating statute itself is ultra vires to the Constitution of India, the principles 

made under such statute are likewise unlawful.  

7. The ability to alter the parent statute is restricted to realizing weighty changes and can't 

be practiced to subvert the arrangement set around the council. 

No radical changes in the enacted law is permitted.12 

The legislature is the master of policy and if the delegate is free to switch policy it may be 

usurpation of legislative power itself.13 

8. Delegated Legislation may also be declared invalid on the following grounds: 

(A) Violation of the Constitution of the India. 

                                                      
9 Bhatnagar & Co. v. Union of India, AIR 1957 SC 478. 
10 India Sugar Refineries Ltd. v. State of Mysore, AIR 1960 Mys 326. 
11 Ahemdabad Urban Development Authority v. Sharad Kumar Jayanti Kumar Pasawalla, AIR 1992 SC 1393. 
12 Rajnarain Singh v. Chairman, Patna Administration Committee, AIR 1954 SC 569. 
13 Avinder Singh v. State of Punjab, AIR 1979 SC 321. 
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(B) Violation of the Enabling Act. 

(C) Violation of Principles of Natural Justice when the Statute itself provides of such 

requirement. 

VI. CONCLUSION 

Delegated or subordinate legislation means rules of law made under the authority of an Act of 

Parliament. Although law making is the function of legislature, it may, by a statute, delegate 

its power to other bodies or persons. The statute which delegates such power is known as 

Enabling Act. By Enabling Act the council, sets out the wide rules and definite guidelines are 

ordered by the designated expert. Assigned enactment is allowed by the Indian Constitution. It 

exists in type of bye rules, directions, orders, bye laws and so on. There are many components 

in charge of its expansion: Parliament and State Legislature are excessively caught up with, 

making it impossible to manage the expanding mass of enactments, which are important to 

control every day issues. Current enactment requires detail and ability information of issues of 

different fields, our officials, who are government officials are not anticipated that would have 

such learning. Subordinate enactments are more adaptable, rapidly and effectively amendable 

and revocable than customary enactment, if there should be an occurrence of disappointment 

or imperfection in its application. At the point when possibilities emerge which were not 

forceable at the season of influencing it, to subordinate enactment can pass a demonstration 

rapidly to deal with them. Fast, compelling and classified choices are unrealistic in collection 

of legislatives. In this way, administrators are appointed with energy to make standards to 

manage such circumstances. These are the main factors, besides many others, for the fast 

increase in delegated legislation today. Justice P B Mukerjee has stated “Delegated legislation 

is an expression which covers a multitude of confusion. It is an excuse for the legislators, a 

shield for the administrators and a provocation to the constitutional jurists. It is praised as a 

necessity and felt as inevitable in our world where social economic technological 

psychological and administrative speed outstrips the spacious and placid traditional legislative 

ideals and processes. It is criticized as an abdication of power by legislators and an escape 

from the duty imposed on them by voters of democracy. In England the king lost the legislative 

power at Runnymede and parliament lost legislative at stampede that followed since to provide 

the government for the country through administration and bureaucracy”.14 

***** 

                                                      
14 http://www.grkarelawlibrary.yolasite.com/resources/FM-Jul14-LT-2-Ketan.pdf 


